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IN T FIRST JTUDICTAL DISTRICT COURT OF THE STATE O NEVADA
IN AND FOR CARSON CI'TY
-
GREAT BASIN MINLE WATCH,
FPetitioner,
V. ORDER GRANTING IN PART AND

DENYING IN PART PETITION
STATHUF NEVADA DEPARTMENT OFF FOR JUDICIAL REVIEW
CONSERVATION AND NATURAL
RESDURCES, DIVISION O
ENVIRONMENTAL PROTICTION;
BUREAL OF WATER POLLUTION
CONTROL: STATE ENVIRONMENTAL
COMMITSSION: AND NEWMONT
MINING CORPORATION

Responden!s,

This maiter comes belore this Coart pursuant 10 o petition Tor fudicial review fHiled
by Great Basin Mine Walch (GOBMW) an August &, 2003, On Qelober 10, 2003, i
support of its petition, Petitioner (led its apening briel. Respondent Newmiont Mining
Corporation (Nowemont} filed its answering brief on November 10, 2003, On November
12, 2003, Respondents Tor the S, the State Bavirommental Comimission {(SHC) and the
Mevadla Division of Envitonmental Protection (NDEEY filad a joint answening brel,
CBMW Difed its consolidaled reply on December 12, 2003, Thia Court el oral
argument on April 9, 2004, Having heard argumants from ait partes; and baving
roviewed the bricfs, the recard belaw, and the applicable law, this Court decms jtsclf fully
nedviscd, wid hereby enters judpgment as Tollows!
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PROCEDURAL HISTORY
This is a petition for judicial review pursuant to the Nevada Administrative
Proecdures Acl {APA), lrom a fmal decision in # contested ease issued by the SEC on
July 8, 2003, regarding Discharge Permit MV0022268 Tor the Gold Quarnry Mine. The
MNaovada [Division of Eovironmenta) Protection first issned Discharpe Permit NVO022208
o Newmont dMinimg Corporation in 1994, That permit eapited on Apnid 22, 1999,

Newtnont submaitled an application for renewal on Octoher 13, 1998, NDEP

published notice of the draft renewad permit on July 30, 2002, The permil was open for

comment until August 29, 2002, GBMW suhmitied eommenty on the dratl rencwed
peemil an Augusl 28, 2002,

NIEP issued the {inal pennit on September 24, 2002, GBMW file) an appeal of
Discharge Permit NVOO22208 with the SEC on September 30, 2002, The S1C heid a
hearing on the matter on June 9 and 10, 2003, in Elko, Nevada. Prior to the hearing,
response lo GBMW's appeal, NﬁL’P reissucd the permit willi a revised cadminm
Himitation. NDEP did not notice the pubitc of the permit revision, nor did 1t notify GBMW
of the revision until the day of the hearing below. Following the hearing, on July 8, 2003,
the SEC entered its Findings of Uaet, Conclusions of TLaw and Order denying GI3MW's
appeal.

FACTS

The Gold Quarry Mine is a large open pit gold mine operated by Newmont near
Carling, Nevada, The Gold Quarry Pit spans across 518 acres and 1o a depth o 953 leel
below the pre-mined surface. Beeange the open pit exlends below the water table,
Newmont must continuously pnmp proundwaier from the area avound ilie pit in order to
matntain access to the ore, Newmont then discharges the pomped groundwaler 0 Maggic
Creck and inte dlic Humboldt River at a rate of approximately 12,000 - 26,000 gallons per
minoie. Althongh ithe water is non-process waler, 1 has ¢hitraclertstics that differ
markedly from the reeoiving surfies waters, Most imporiantly, it has a higher femperature
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1| than the receiving water, as well as cleyated levels of Total Dissolved Solids (TDS, or
2} salts) and cadomum.
3 Maggic Creel is o Class C stream, WAC 445A.126(4), Us {fow (lucteates widely
4 || and is ollen dry ol the poit of discharge. Maggie Creek Nows directly into the Humboldt
A [| River. The Humboldt River is a desigmated stream with more stringend water quality
6 | standards than Magmie Croek, NAC 4454,202-208. The Humboldl River is an importni
7 1 watcrway and is already listed on Nevada's list of impatred waters.
5 The discharge of pollutanis from a point source into waters of the slate, crcept a8
9 1 authovized by permit, is prohibited under Nevada's Waler Pollution Conro] Law, NRS
L0 |} 445A 2300 et sep., and the Federal Clean Water Act (CWA), 33 LS. § 1257 et seq, The
11 }| Nevada Diviston of Environmenial Prolocton {MDERY's Burcau of Water Pollulion
12 |} Control is responsibia for tssuing discharge permits pursaant lo stxie and federal low,
13 || Accurdingly, NDLEP issucd Discharge Penmit NVQO22268 to Newmeont when it began the
14 || discharge of dewatering watcr at its Gold Quarey Mine in 1994, More recontly, NDEP
15 || tssued o renewal of Discharge Pormit NW.‘JIEE%H on Seplember 20, 2002, The 2002
16 {| rencwal is the subject of ihis appeal,
17 The 2002 permil changed several of the permit terms that were origimally set forth
18 1] in 1994, Tn relevand parl, the permit changed the effuent limitition for temperiture from
19 |} 25 degprees Celsius to 34 degrees Celsius, the TDS offluent limitation from 350 to 445
20| nritligrams per Jiter, and the ¢ffluent limitadon for catdmiom from 2 micrograms per licer
21 [ to 5 micrograms per liter. 1o addition, the renewed permil decrensed the nuwmber of
22 || monitoring potats in the Huembaldt River and Maggia Creck from nine lo feur pomts, OF
23 || (hose poinis removed, two were located in the Himboldt River, 10 and 150 meters
24 || downstrean: frem the eenfinence with Maggie Creek, Tn ihieir place, a now monitoring
25 || point was established in the Humbeldt River onc-third of a nitlle downstrenm from the
26 || confluence with Maypgrie Creck, GRMW is a member and seicnee based advooacy
27 || organtzation 1n Rene, Navada, [ls mission is to protect the people, land, air, waler and
28 || waldlife of the Great Bagin (rom The adverse impacts of hardrock mining,
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Fhus, GEMW reviews and, where recessary, comments on permitiing decisions
NDE makes with repaids 1o roming in the Great Basin, GBMW commented on the
undelying peroit during the permitting process, Members of GERMW use and enjoy the
arzas andd waters that are afftcied by Discharge Permit NV0022268.

APPLICABLE LAW

A Standard of Review

In o Petition for Judicial Review, this Conrt muost fellow the parameters of the
Admtatstralive Proceduwre Act codiftad at NRS 2331135 which limits this Court to
consideration of the Record on Appeal. This Courd 15 Lo review the ovidence presenicd
below and detlermine whether the Officer acted arbitrarily or capriciously and by doing so
abmged her diserction in reaching a decision. State Industriad Dusurance Systens v,
fifnweisy, 108 Nev. 123, 126 (1992), Furlher, atthongh this Court may decide purely Tegal
questions without deference o an Officer’s determination, her conclusions of law which
are closely rclated to her view of the facts are entitled to deference and should not be
ilisiurbed if supported iy substantial evidence, Jd, Substantial evidence 1s that quandity
and quality of cvidenee witich a reagsonable man could accepl as adeguate io support a
couclusion. Sfate Employnient Security Depariment v. Hillon Hatels, 102 Noev, 606
(1980}, citing Richuardson v, Perales, 203 1.8, 389 (1971} This Conrt is nod to substitute
its Judgment [or that of the Appeals Officer's concerning the weight of the evidence
regarding questions of lact, Predge vo State ex. rel. Dept. of Prisens, 103 Nev, 39, 43
(1989},
B. Cadmium limitation

Magzic Crecl is a Class C stream porsuant o NAC 245A.1260(4). The standard
for taxics in a Class C giceam is aguatic (ife. NAC 445A.126(3)(c). Pursuant (o the
formuta sct forth in NAC 445,144, the aguatic Hife limitation Tor Maggic Creek is
approxunaicly two micrograms per licer.
H
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NAC 445A_126 provides in pertineit part;

1. Class C waters include waters or portions of waters which are localed i
sreas of moderaie-to-urban himan habitation, where industrial development
15 present in moterate amounts, agricuitoral practices arc mtensive and
where the watershed s considerably alteved by man's

actrvily.

2. The bencdicial nses of elass C water we rnumapal or domestic supply, o
both, following complete tveatment, irnigation, watering of Livestock,
aquatic life, propagation of wildlile, recreation involving contact with the

water, recrezation nol invelving conlaet with the waiee, and industral

suppiv.

3. The quality standards for cliss C waters are:

Ttemn

{n) Iloating solids, aolids (hat

(1) Sowape, indusirial wastes or

other wastcs.

{c) Toxic matcrials, oils,

delcterions substances, colored or

plher wastes or henfad or cooled

liquids.

{ud) pH.

{e) Dissolved oxygen.

{1} Temperaturea.

Specilications

Chnly those amounts attributabla ta the

aclivitieg of man which will not
malke the recciving wateres injurious
10 fiwh ov wildlife or impuir the
waters for anyv henelicial use

establizhed for this class.

MNone which are not elfectively treated

ter the satisfction of the

deperitenl,

Onty such amounts as will not render

the receiviing waters injurious to
fish and wildlifc or irnpair the
waters for any beneficial use
cstablighed for this class.

Range between 6.5 to 8.5,

For waters with trout, nol less ihan
6.0 mgd; for waters without trout,
not less than 5.0 mgd.

Musf not cxeeed 20 {degrees| C for
waters with oul or 34 [degrees] O

for waters withon! trout. Allowabls
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1
temperatirc increase above normal
2 recelving waler temperature: 3
K [deprees] C.
4 1] () Feeal enlitorm, The misre stringent of the following
5 apply:
&
- {h) Talal phosphates. Must not exeeed [0 mg/l.
_— } . Wust not excecd SO0 mf s-thire
g || (1) Total dissolved solids. #/l or one i
above
) that charactoristic of natural conditions
L {whtehever is loss).
NAC 4454144 provides in pertinenl part:
H ! I P
12 Excepl as otherwise provided in this scetion, the Tollowing standards for
toxic malerials ave applicable to the walers specified in NAC 4454123 to
13 445 A 127, inelusive, and 4454145 to 445A.225, inclusive. 1Nihe standantds
(4 are execcded at a site and are not economically controllable, the
commigsion will review and adjust the standards for the aite,
15 f. The eriteria for trihalomethanes (lotal) 15 the sum of the conceniralions of
bromodichloromethane, dibromochiorometiane, tnbromomethanc
16 {bromaolorm) and richlaremethaue {chloreform). Sce reference b
7 g. This standard applics 1o the disselved lraciion.
{1) Single concentration limits and 24-honr average concentrabhon limits
15 must not be exceeded. One-hour average and %e-hour average conceniration
10 limils iy be exceeded only once every 3 years. Sce relerence a.
' {73 Hardness (H) i exprogsed as mef/l CaCO[3].
- - - I ! v -
il {3} [Fu criterion is [ess than the detection limit of a mothod that is
21 aceeplable o the division, laborslory results which show that the substanee
’ wens not detected will be doemed 1o show compliance with the standard
22 unless other information indicates that the substonee may be
23 present.
- {43 1 a standard does nol exist for each designated beneficial use, a person
24 who plang to discharee waste must demonstrale that no adverse cffect will
seeur to a designated beneficial use, IT the discharge of a substance will
25 Lywer the quality of the water, a person who plans o discharge waste must
26 meet the requircments of NRS 445A.565.
{5) The standards for moiuls arc expressed as lola) recoverable, tunless
27 otherwise noted,
28
f




Aug 25 04 10:35a

LAV R

th &

= -

10
11
12
13
4
5
Ia
17
18
9
20
21
X2
23
24

25 |

26
27
28

.

MNolice

A change in a permit’s offluent limitation constitutes & major modification. NAC

445A4.263(4). NDEP is cequired to re-notice a peratit, and provide for publie sonment

prior to modilying or re-issuing a diseharge permit unless the grounds lor re-issuing

constilute minor modification. NAC 445A.263(1),

n.

NAC 445A.263 provides n pertinent part:

1. Except as otherwise providedl io this scefion, the dircetor may, after

notice and opportunity for a public hearing, modify, suspend or revoke any
penmit i wiwle or in pact dunng its term {or cavse, including, but nof,

limited to, the causes listed in NAC 445A.201, or for fhilure or refusal of

the holder of ihe permit to carey out the requirements of MAC 443A.247.

4. With the sonsent of the holder of the perait and without public notice,

the dircctor may make minor modifications 1o a permit 1o:

(a0} Correet typoygraphical erroes;

{1 Charify the language of the pernnt;

(£} Require more frequent monitoring or reparting by the holder of the

permil;

(e} Cliange an nterim compliimce date;

(e} Allow for o chunge in ownership or opertional controf of o tacility if the
deparimant detcrmines that no nther change in the pemuit is nccessary and o
wrillzn agracment containing a specifie date Jor transfor of permit responsibility,
coverage and Hability between the enreent and new holders of ihe permit has been
snbmitted 1o the department;

{I} Change the consiruction scheduole for a discharger which is a new sgurce if such
a ehange does not affect an obligation of the discharger to have all pollution
control equipmneni ingtitlled and n operation before

discharge;

{g) Delete a point source outfall when the discharge from that outfull is terminated
and docs not resull 1n discharge of pollutants from other outfalls cxoept in
accordance with permit limits; or

{h) Reduce the limit ol llow, in gallons per day, of the discharge authorized in the
porrmil.

Temperature Limditation

The walar quality standard for temperatore for Maggne Creek provides in pertineni

part that the terperature must not exceed 24 deprees Celsius and the tempersture cannot
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b more 1I1.a1n 3 dogrees Celsiug ahove the nermnl recciving waler temperature, NAC
445A.120(3)(6). Nevada's waler quality standavds are mandawry and NDEGP must
etforee them. NRS 233B.04001)(a); Nevadi Tax Commissiopers v. Suveway Super
Service Siations, Ine., 99 Nev, 626 (1983).
E. Compliance wilh Hambolde River’s Water Qualily Siandards

The Mumboldt River is irsted as an timpaired water for TDS on Nevada's 303(10)
list. Muaggic Creck flows into ibe Hunboldt River, The TDS staadard for the Humboldt
River at ils confiuence with Magpie Creel is 350 mg/L.. NAC 445A.204, NDEP hag o
duly 1o ensure that peomitted discharges <o pot exceed downstream waler quality
standards. NRS 44545000 1) ().

i, Antidesradaiion Law
NRS 4454505 provides in perlinent pare
L. Any swrlace walers of the state whose quality 15 Ingher thai the
applicable standards of water quality as of the date when thoge standards
beeome effective must be maintatned in their higher aualily, No discharges
of waste may be made which will result in lowering ke qualily of theas
waters unless it has been demonstrated (v e commission that the lower
quality 15 justifiable becanse of economic or social considerations, This
subscction dogs ned apply to nornal agricultural rolation, improvement or
farming pruciices.

0. Antlibackslidinge Provision

A discharge permit may nol be renewed to contzin ¢Muent limitations which are
less strinpent than the comparable elfluent fimitations i the previous permif, 33 UL.S.C,
1342 (0)(1), Slate discharge pernrits must al a minimam conform wilh the requircments
of the CWA and EPA’s implemanting regulations. Northern Plains Resource Council,

325 F.2d 1155 (2009},
DISCUSSION

NIEP s revision and re-issuance of the permmt in guestion, modifying the
eadmium Jimitation after the final permit bad already been issucd, withoul providing Tor

public notice and comment was contriary to the requirements of Iaw, Under {ederal and
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slate law, NDEE is requiced Lo re-notive a permit and provide for public comment prior to
modilying or reisstting a discharge permit, unless it qualifics as & minor modification. 46
C.ER.§ 122.62; NAC 445A.263(1). Furthermane, it is vecopnived under federal and state
law thai 2 change in @ permit’s efffuent limitation sonstitutes » major modification. 44
CLIRL§ 122.62(a)(15); NAC 445A 263.(4). While the modilications to the otijrinal
permil were made in response to GBMW's complaint and request Tor ihe cadminm
fmitadion to be adjusted to 2 wicrograms per lier from 5 micrograms per liter, changing
the permit with a major modification without public notice and comment s & dangerous
precedent, Therefors, this jssue will be renanded (0 NDEP will instructions to re-issue
the permul revision in accordance with proper nolice and comment procedurcs. The
SECs contrary decision is similarly sol aside.

The record reflects that NDIEP originally established the background temperature
of Magpie Creck hetween 0.5 and 25 degrees Celsius, The rencwed permil cstablished o
maxuum cifluent limitation of 34 degrees Celsivs. The waler quality standard for
Maggic Creek provides that ; (1} the temperature must not excecd 34 degrees Celsingg and
{2} the temperature cannot be more than 3 degrees Celsius above the nommal reeciving
waler temperature, NAC 445A,126(3)). The latler part of the reguintion is refermed to as
the “delia three” standard, While the reissued permit qualifies nnder the maximnm
(emperature sel (orth in NAC 445A,12603)(), NDEP did not apply the delia three
standard required under the latter part of ihe Administrative Code. The 34 degrees {elgius
Hmifation far cxccels the record maximum temperatare for Maggic Creek whien the delia
three stanclard is applicd to the established hackground temperature of 25 degrees Celsins.,
Furthermore, the record shows thal Newment Mintg Corporation has the capacily {0 cool
ihe subject waier in cooling towers before discharge into Maggic Creek. On that basts,
the permit shall be set aside in a0 far as the temperature lintitation i conceried and
remanded to NDEP with instructions Lo apply the delta ihree standard in detenmining the

nukEmum temperatnre standard.
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In regards to the TS discharge limitation and the antidepredation taw, NDiips
background 135 concentration for Maggie Creck is 334,15 mg/L.. The applicable water
uality standard for ‘TDS in the streteh of ihe Humboldt River that reeeives Maggic Creek
is 330 my/L, as an annual avarage. NDEP reissued the peemit pursuant (o NAC
A3 2003 X1), which requires the water guadity standard For TS to be 500 mg/L ar
onc-third above natoral conditions {whichaver is less). in this case, onc-lhird ubove the
natural condiions yiclds a TDRS value of 445 mgdl.. NDEP has a duty 1o engure that
discharges do not exeeed downstream water quality standards, 40 CUILR.§ 121.10(0)
(““ihe slate shall {ake 1ote consideration the waler quality standards ol downstream waters
ant shall ensure that its water quality standards pravide lor the attainment amd
nuvintenance of the water quality standards of downstrenm waiers™). NDUEP has
satablished o 'THS discharge imitation that exceeds the standard for the Humboldt River.
Mureover, pursuant to MRS 4454, 565, NDMED is requived 1o maintain Maggice Creek at its
level of higher quadity, or e the 33415 mg/l. TDS. As auch, the pernut shall be sel aside
and remanded to NDUEP with instruetions to establish a discharge lhmilation i the peemit
which docs not cxeced the standard for the 1 lambeldt River and to comply with the
antidegradation law, Therefore, the S1EC's decision thal the permit™s TDS limilation does

not violale the antidegradation law is lkewise sot aside.

The Clean Water Act provides that a discharge permit cannot be rencwed 1o
contain hmitations [cex stringent to {hose conlamed in the previous permit wnless an
exeeption applics. 33 U.8.C. 1342(0). The cxeeplions to tho anlibacksliding provision of

the CWA provide permissible backsliding where:

(1) there has been 2 material and substaatial alteradion to the (acility, sines
the Lst permit was issued, thai justifies the application of & less stringenlt
efTuent limitation;

{2} information is available, which was not available at the linwe the permit
was 1ssued, that woithl have justified the application of a less siringeunt
effluent limitation;

(3} the ndmimsirator determines that techmical mistakes or mistaken
mtarprofations of law were made inisswmg the permil;

(1) a loss stringent offhient Hmilation is necessary because of events over

160
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I which the permitice has no control and for which there is no reasonable
available remedy, 33 US.C. § 1342(0)(2).

2

3 The TDS limitations for the 1994 permil were cstablished at 350 mg/l and reluxed

4 [[ o 445 mg/L in 2002, The lemperature limitation likewise was relaxed from the 1994 limit

5 || of 23 degrces Colsing to 34 degrees C'elstus in 2002, There has been no evidence of any

6 || exception exeapl o poat hoc argument that there wag a mistake in seiting the initial

7 || Mwitations, The NIZEP's esiablished backgronnd for the TDS lovel in Maggie Creck is

§ [| 33415 mg/l. and there 18 no evidence of any exeeption that would 2llow a change in the
g (| limitation stindards for TDS. Once the public gets elean water, it has a right o keap it

10 || Furthermore, there have been no uncontrollabie events that would explain the relaxation
11 | of the hmitations, The Newmeond Mining Corporation can control the temperature of the

12 || discharge with its coeling towers, NDLPs relaxation of the TDS and iemperature

12 (| linwiptions constitutes impermissible backsliding and shali not be upheld, The SEC's

L4 || decision that the relaxation constiiuied permissible backsliding is set aside. Further, the

15 [{ pernmt shall be set aside and remanded do NDEP with instructions to restore the

16 || precxisting 1994 perm hinits for TDS and temperatore.

7 In vegards to the nuxing »one issue, & zone of mixing means the volume of waler
I8 1 near the point of waste discharge within which the waste immediaiely mixes with the

L9 11 receiving waler due to the momentum of the waste discharge and the difference in density
20 | petween the waste and the receiving water. NAC 4454115, Whan the NDEP grants a

Z1 || discharge permit there is broad discretion in establishing monitoring lecations. NAC

22 1) 445A.250. The 1994 Pennit listed nine monitering poinis along Maggie Crook and the

23 || Humboldt River, which hiclped establish an understanding of the thymnmics botween the
24 1) two walorways, In 2002, NDEP determined that several of the locations could be

23 ) consulidated for more efficicnt monitering. NDEP menitored locations “I," *g,” and )"

26 [ in the 1tinmboldt fiver and determined that these locations did not provide wholly

17 Y representative samples of the Maggic Creek tmpact on Flumboldt River water quality.

23

11
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Due 1o the aforementioned circumstances, NDEP's moved the monitoring
locations “g” and *h™ to location “,” and delermined Uit a better reprasentalive measure
of the eleat of Maggic Creek on the Humboldt River could be ebtained by sampling
locations “[7 and *." The mixing zone regulations apply where a diseharyer secks to

dilute 1ts discharge in order to meel with waler qualily standards. However, in this case,

= oW B L b

by moving location Irom “IV” and “g" o location *™ the record shows ne such effect.
Dilution was not the reason for the change of location and is evidenced by the locations

[T L

£ and “h"7 regnlary mecting the 1994 Pemnit limils and standards. NDEP's selection of

o

moaitoring locations tn the Permit is subject to substantial deforence, This Court shal] gt
I || upset the lower decision on this issue as it was 2 quesiton of law closcly tied to tho
E | Officer's view of the facts. Furthormors, MDEP's decision was bascd on substantial

12 || evidenee and was neither arbitrary nor capricious,

I3 As 1o the compliance with the preexisting permil, GBMW has failed to show elaar
M crror in the determination of NDEP and the SEC that Nowmont did not substantially

15 comply with the 1994 penmit. The histon e sampling data foc Newmont or years 1994-

164 2002 had a 95 percont or betler compliance with all sotisiitucnrs other than TDS. The

171 NREP carcfull y examined he evidence in light of EPA guidance that cstablishes

18 standards for substantiol noncomplimice, Because of the Oflicer's view of the Tacls and
| their {amiliarity with the case and the standards for substantial compliance with discharge
0 pennits, this Court will not disturb the determination of the NDEP and the SEC,

z1 Morcover, thore was substantiz] evidence on the reeornd to support the deicrmination.

22 .
JUDGMENT
23
24 Therefore, good cause appearing, T 18 HERERY QORDERED that the permit in
75 guestion 15 sel aside aned remanded wiilh instroctions to comply with all of the instructions
26 delincated in this order,
vvd | KRR
pA | N
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I'" 1S FURTHER ORDERED that the SEC’s deataion affirming Discharge

Penmil NVOD22268 b sat asidle,

DATED this [’é _day of Augusi, 2004,

i Mo
FilllamA. Maddex 7 T

Distnet fudge
Micole Rinke, Mg
William Frey, lisq.
Susan L. Gray, Hsq.
Deanne M. Rymarowies, Esq.
Scott [lardt, Esq
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