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NEVADA STATE ENVIRONMENTAL COMMISSION
REVISEDAGENDA
December 8, 1998 2:00 pm
December 9, 1998 8:30 am

The Nevada State Environmental Commission will conduct a meeting commencing at 2:00 p.m.,
on Tuesday December 8, 1998, at the Grant Sawyer State Office Building, Room 4401, 555
East Washington Avenue, Las Vegas, Nevada. The regulatory hearing will be on Wednesday
December 9, 1998, beginning at 8:30 am at the above location. Business not completed on
December 8th will be heard the next day upon conclusion of rule making activities.

This revised agenda reflects that Petition 98007 (R-121-98), item X.F
relating to the Chemical Accident Prevention Program has been withdrawn
from the regulatory hearing of December 9, 1998.

This agenda has been posted at the Grant Sawyer State Office Building and Clark County
Commission Chambers in Las Vegas; the Washoe County Library and Division of Wildlife in
Reno; and the Nevada State Library and Division of Environmental Protection Office in Carson
City. The Public Notice for this hearing was published on November 10, November 17 and
November 24, 1998, in the Las Vegas Review Journal and Reno Gazette Journal Newspapers.

The following items will be discussed and acted upon but may be taken in different order to
accommodate the interest and time of the persons attending.

December 8, 1998 - 2:00 pm

I. Approval of minutes from the September 24, 1998 meeting. * ACTION
I1. Election of Commission Vice Chairman * ACTION

ITI.  Settlement Agreements on Air Quality Violations * ACTION

Sierra Chemical; Notice of Alleged Violations # 1336

Valley Joist; Notice of Alleged Violation # 1344 & 1345

Alamo X-Press Construction; Notice of Alleged Violation # 1346

Kal Kan Foods Inc.; Notice of Alleged Violation # 1337 & 1338
Frehner Construction; Notice of Alleged Violations # 1339

monOwp>

IV.  Penalty Hearing * ACTION

A. Frehner Construction; Notice of Alleged Violations # 1347
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V.

VI

VIIL.

VIII.

IX.

U.S. DOE Variance * ACTION

The Nevada Environmental Commission pursuant to Nevada Revised Statute 445B.400
received a request on September 11, 1998, from the U.S. Department of Energy, the
Nevada Operations Office, to issue a variance from the 20 percent opacity restriction in
Air Quality Operating Permit AP9711-0556 for operations at the Hazardous Materials
Spill Center (HSC) located at the southeast section of the Nevada Test Site,
approximately 15 miles north of Mercury in Nye County, Nevada.

Status of Elko County Appeal and other matters related to the appeal.

Letter from the Advisory Committee on the Control of Emissions from Motor Vehicles,
dated September 8, 1998, to the Environmental Commission. This letter discusses
recommendations of the Clark County Board of Commissioners to strengthen the vehicle
inspection/maintenance program in the Las Vegas Valley. * ACTION

Letter from Michael Naylor of the Clark County Health District dated September 10,
1998 transmitting Resolution #2-98 of the Clark County District Board of Health
requesting that the Environmental Commission consider by March 1, 1999, the possible
potable water contamination effects associated with summertime gasoline that may be
oxygenated with MTBE (Methyl Tertiary Butyl Ether), in deciding whether or not
regulations should be adopted that would limit the use of the additive oxygenate MTBE
in gasoline. * ACTION

Petition to Reconsider the Commission's Action of June 17, 1998 Regarding Mr.
Robert Hall's Petition and other matters pertinent to the Clark County Health
District' Emission Credit Program * ACTION

The Environmental Commission will review an addendum request from Mr. Robert Hall,
dated October 26, 1998, regarding the Commission's action of June 17, 1998.

December 9, 1998 - 8:30 am

X.

A.

Regulatory Petitions * ACTION

Petition 1999-03 is a temporary amendment to NAC 445B. The regulation amends NAC
445B.319, 445B.327 and 445B.331 by increasing air quality operating permit fees for
administrative amendments, Class I and II operating permits and change of location
permits. The regulation adds new fees for Prevention of Significant Deterioration (PSD)
permits and major revisions to PSD permits. The regulation increases the annual
emission fees and annual maintenance fees for all stationary sources.
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B.

XI.

XII.

Petition 1999-02 is a temporary regulation amending NAC 445A.232 "fees" in the water
pollution program by extending the date of expiration from July 1, 1999, to July 1, 2001.
The portion of NAC 445A.232 effective from July 1, 1999 to July 1, 1999 is repealed,
and that portion of NAC 445A.232 effective on July 1, 2001 is retained. This petition
affects mining water pollution control discharge fees. This petition amends a 1997 action
where the fees were amended with three rolling escalating fee schedules between the time
of adoption and the year 2001. Those mining water pollution control fees currently in
effect are proposed to be retained until July 1, 2001. The intermediate fee schedule is
proposed to be repealed by this action.

Petition 1999-01 is temporary regulation amending NAC 445A.121, 445A.143,
445A.144, 445A.213 of the water pollution control regulations. The regulations are
proposed to be amended to change the reference for limits in drinking water standards
from the U.S. Public Health Service to those adopted by the Nevada State Board of
Health. NAC 445A.143, the Colorado River salinity standards, is proposed to be
amended to include the term “flow weighted average”. NAC 445A.213, the minimum
quality criteria applicable to interstate waters, is proposed to be repealed.

Petition 1999-04 is a temporary amendment to NAC 445A. The amendment adds a
definition for the term "rolling stock". The term “temporary permit” is also defined and
exceptions clarified. The conditions and procedures for issuing temporary permits are
proposed by this petition. NAC 445A.313 is proposed to be amended to include the term
"diffuse source" as a clarifier of those activities exempt from the temporary permit
process. NAC 445A.309 "Diffuse source" defined is proposed to be repealed.

Petition 1999-05 makes temporary amendments to NAC 445A.228 to 445A.292. The
amendments clarify wording, remove outdated language, conforms the water pollution
regulations to statutes, addresses who must sign a discharge monitoring permit, clarifies
establishment of effluent limits and compliance schedules and provides for minor water
control discharge permit modifications. The amendments also provide for the transfer of
permits to new owners. NAC 445A.105 and 445A.246 is proposed to be repealed.

Status of Division of Environmental Protection's Programs and Policies
General Commission or Public Comment

Copies of the proposed regulations may be obtained by calling the Executive Secretary at (702)
687-4670, extension 3118. The public notice and the text of the proposed permanent regulations
are also available in the State of Nevada Register of Administrative Regulations which is
prepared and published monthly by the Legislative Counsel Bureau pursuant to NRS 233B.0653.
The proposed regulations are on the Internet at http:/www.leg.state.nv.us.

Persons with disabilities who require special accommodations or assistance at the meeting are
requested to notify David Cowperthwaite, Executive Secretary in writing at the Nevada State
Environmental Commission, 333 West Nye Lane, Room 138, Carson City, Nevada, 89706-0851
or by calling (702) 687-4670, extension 3117, no later than 5:00 p.m. December 2, 1998.



NOTICE OF INTENT TO ACT UPON REGULATIONS
NEVADA STATE ENVIRONMENTAL COMMISSION
NOTICE OF HEARING

The Nevada State Environmental Commission will hold a public hearing beginning at 8:30 a.m.
on Wednesday, December 9, 1998, at the Grant Sawyer State Office Building, Room 4401,
555 East Washington Ave., Las Vegas, Nevada.

The Environmental Commission will hear non regulatory business items on Tuesday, December
8, 1998, at the above location beginning at 2:00 pm. Those items will include air quality
ratifications, variance requests and other non regulatory petitions pending before the
Commission. The non regulatory items includes a petition by the Clark County Health District
regarding MTBE. Business not heard on December 8th will be carried forward to the next day.

The purpose of the hearing is to receive comments from all interested persons regarding the
adoption, amendment, or repeal of permanent regulations in Nevada Administrative Code (NAC)
Chapters (NAC) 445A, 445B, and 459. If no person directly affected by the proposed action
appears to request time to make an oral presentation, the State Environmental Commission may
proceed immediately to act upon any written submission.

Petition 98007 (LCB File No. R-121-98) is a permanent regulation amending NAC 459.952 to
459.9542, the regulation of highly hazardous substances. The regulations amend NAC 459.953,
459.9534, 459.9536, 459.954 and 459.9542. NAC 459.9526 and 459.9528 are proposed to be
repealed. This petition adds in excess of 100 new sections. This regulation implements Senate
Bill 266 of the 1997 session to allow delegation of the EPA's Clean Air Act Risk Management
Program (RMP), 40 CFR Part 68, to regulate facilities with hazardous substances. Facilities
affected by the program would be required to prepare risk management plans that would be
available to the public. The proposed regulations mesh the existing State authorized Chemical
Accident Prevention Program with the Federal Risk Management Program. The amendments
also add provisions to regulate facilities having two accidental releases of substances listed in
NRS 459.3816. NAC 459.9542 modifies the fee structure to incorporate RMP facilities.

The proposed amendments will increase the size of the regulated community from a current level
of approximately 35 facilities to 150 facilities. The program is fee funded, with facilities
currently paying from $ 3,100 to $ 21,000 in program fees. The facilities will also have to bear
the cost of program implementation, which will vary dependent upon the scope of their existing
accident prevention program. Benefits to businesses will range from the reduced risk of
catastrophic accidents to improved operational efficiencies at facilities. The adoption of this
regulation is not anticipated to have a direct short or long term adverse economic impact upon
the public. The public will receive a positive benefit by the reduced risk of accidents and by the
disclosure of potential hazards in their communities. Additional program costs are anticipated
that will be covered by the fee structure. Duplication of federal regulations will be avoided with
these proposed amendments. Fees will be used to cover the cost of the RMP program, including
staffing and operating costs.
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Several sections of the proposed amendments are more stringent than the federal regulations as
defined in 40 CFR Part 68, RMP. In 40 CFR Part 68.10(b) a facility may qualify for the minimal
federal program, but if the facility is also subject to the requirements of the state program then
the facility can not qualify for a minimal federal program. In addition, under the state program,
access to the above aspects of the minimal federal program is denied if there has been an onsite
death, injury or restoration activity within the last five years. The regulation is more stringent
than the provisions of 40 CFR 68.71 in the area of training programs. The state program
requirements are more clearly defined than the federal regulations. In the petition the regulation
is more stringent than 40 CFR 68.90 and 68.95. The state program requires specific compliance
with OSHA requirements for emergency response and coordination with local responders. The
federal regulation does not define emergency response plan requirements explicitly.

Petition 1999-01 is temporary regulation amending NAC 445A.121, 445A.143, 445A.144,
445A.213 of the water pollution control regulations. The regulations are proposed to be
amended to change the reference for limits in drinking water standards from the U.S. Public
Health Service to those adopted by the Nevada State Board of Health. NAC 445A.143, the
Colorado River salinity standards, is proposed to be amended to include the term “flow weighted
average”. NAC 445A.213, the minimum quality criteria applicable to interstate waters, is
proposed to be repealed.

The proposed temporary regulation is not anticipated to have any significant adverse short or
long term economic impact on Nevada businesses. The adoption of this regulation is not
anticipated to have a direct short or long term adverse economic impact upon the public. The
proposed regulations do not overlap or duplicate any regulations of another state or local
governmental agency. The regulations are no more stringent than federal regulations. There is
no additional cost to the agency for enforcement. This regulation does not add a new fee, nor
increase an existing fee.

Petition 1999-02 is a temporary regulation amending NAC 445A.232 "fees" in the water
pollution program by extending the date of expiration from July 1, 1999 to July 1, 2001. The
portion of NAC 445A.232 effective from July 1, 1999 to July 1, 1999 is repealed, and that
portion of NAC 445A.232 effective on July 1, 2001 is retained. This petition affects mining
water pollution control discharge fees. This petition amends a 1997 action where the fees were
amended with three rolling escalating fee schedules between the time of adoption and the year
2001. Those mining water pollution control fees currently in effect are proposed to be retained
until July 1, 2001. The intermediate fee schedule is proposed to be repealed by this action.

The proposed temporary regulation is anticipated to have significant affirmative short or long
term economic impact on Nevada businesses. The mining industry will see a decrease in the fees
paid regarding mining water pollution control permits. The adoption of this regulation is not
anticipated to have a direct short or long term adverse economic impact upon the public. The
proposed regulations do not overlap or duplicate any regulations of another state or local
governmental agency. The regulations are no more stringent than federal regulations. There is
no additional cost to the agency for enforcement. This regulation does not add a new fee, nor
increase an existing fee. The regulation decreases fees on the mining industry.



Page 3 - Notice of Environmental Commission Hearing for December 9, 1998

Petition 1999-03 is a temporary amendment to NAC 445B. The regulation amends NAC
445B.319, 445B.327 and 445B.331 by increasing air quality operating permit fees for
administrative amendments, Class I and II operating permits and change of location permits.
The regulation adds new fees for Prevention of Significant Deterioration (PSD) permits and
major revisions to PSD permits. The regulation increases the annual emission fees and annual
maintenance fees for all stationary sources.

The proposed temporary regulation is anticipated to have a significant economic impact on
businesses in Nevada. The proposed fees will increase annual cost for all stationary sources
regulated by the state by approximately $ 1.1 million. The impact on each stationary source will
vary widely depending upon the number of tons of air pollutants emitted by the sources. One
stationary source will realize a substantial increase in annual fees due to the volume of their
emissions. Fees for applications will also substantially increase. The fee structure will generate
approximately $ 1.9 million.

The adoption of this regulation is not anticipated to have a direct short or long term adverse
economic impact upon the public. The proposed regulations do not overlap or duplicate any
regulations of another state or local governmental agency. The regulations are no more stringent
than federal regulations. There is no additional cost to the agency for enforcement of the
regulation. Fees will pay for the State’s air pollution control program, including staffing and
operating costs.

Petition 1999-04 is a temporary amendment to NAC 445A. The amendment adds a definition
for terms rolling stock. The term “temporary permits” is also defined and exceptions clarified.
The conditions and procedures for issuing temporary permits are proposed by this petition. NAC
445A.313 is proposed to be amended to include the term "diffuse source" as a clarifier of those
activities exempt from the temporary permit process. NAC 445A.309 "Diffuse source" defined
is proposed to be repealed.

The proposed temporary regulation is not anticipated to have any significant adverse short or
long term economic impact on Nevada businesses. The proposed regulation should make it
easier for affected businesses to comply by simplifying the requirements for securing a
temporary water pollution control permit. The adoption of this regulation is not anticipated to
have a direct short or long term adverse economic impact upon the public. The proposed
regulations do not overlap or duplicate any regulations of another state or local governmental
agency. The regulations are no more stringent than federal regulations. There is no additional
cost to the agency for enforcement. This regulation does not add a new fee, nor increase an
existing fee.

Petition 1999-05 makes temporary amendments to NAC 445A.228 to 445A.292. The
amendments clarify wording, remove outdated language, conforms the water pollution
regulations to statutes, addresses who must sign a discharge monitoring permit, clarifies
establishment of effluent limits and compliance schedules and provides for minor water control

discharge permit modifications. The amendments also provide for the transfer of permits to new
owners. NAC 445A.105 and 445A.246 is proposed to be repealed.
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The proposed temporary regulation is not anticipated to have any significant adverse short or
long term economic impact on Nevada businesses. The proposed regulation should make it
easier for affected businesses to comply by simplifying the requirements for securing a water
pollution control permit. The adoption of this regulation is not anticipated to have a direct short
or long term adverse economic impact upon the public. The proposed regulations do not overlap
or duplicate any regulations of another state or local governmental agency. The regulations are
no more stringent than federal regulations. There is no additional cost to the agency for
enforcement. This regulation does not add a new fee, nor increase an existing fee.

Persons wishing to comment upon the proposed regulations or any other matter listed above may
appear at the scheduled public hearing or may address their comments, data, views or arguments,
in written form, to the Environmental Commission, 333 West Nye Lane, Carson City, Nevada
89706-0851. Written submissions must be received at least 5 days before the scheduled public
hearing.

A copy of the regulations to be adopted or amended will be on file at the State Library, 100
Stewart Street and the Division of Environmental Protection, 333 West Nye Lane - Room 104, in
Carson City and at the Division of Environmental Protection, 555 E. Washington - Suite 4300, in
Las Vegas for inspection by members of the public during business hours. In addition, copies of
the regulations and public notice have been deposited at major library branches in each county in
Nevada. The notice and the text of the proposed regulations are also available in the State of
Nevada Register of Administrative Regulations which is prepared and published monthly by the
Legislative Counsel Bureau pursuant to NRS 233B.0653. The proposed regulations are on the
Internet at http:/www.leg.state.nv.us.

Pursuant to NRS 233B.0603 the provisions of NRS 233B.064 (2) is hereby provided:

"Upon adoption of any regulation, the agency, if requested to do so by an interested person,
either prior to adoption or within 30 days thereafter, shall issue a concise statement of the
principal reasons for and against its adoption, and incorporation therein its reason for overruling
the consideration urged against its adoption".

Additional copies of the regulations to be adopted or amended will be available at the Division
of Environmental Protection for inspection and copying by the members of the public during
business hours. Copies will also be mailed to members of the public upon request. A reasonable
fee may be charged for copies if it is deemed necessary.

Members of the public who are disabled and require special accommodations or assistance at the
meeting are requested to notify the Executive Secretary in writing, Nevada State Environmental
Commission, 333 West Nye Lane, Room 128, Carson City, Nevada, 89706-0851, facsimile (702)
687-5856, or by calling (702) 687-4670 Extension 3118, no later than 5:00 p.m. on December 3,
1998.

This public notice has been posted at the following locations: Clark County Public Library, and
Grant Sawyer Office Building in Las Vegas; the Washoe County Library and Division of
Wildlife in Reno; and at the Division of Environmental Protection and Department of Museums,
Library and Arts, State Library and Archives Division in Carson City, Nevada.

HHH#H



STATE ENVIRONMENTAL COMMISSION
Meeting of December 8 & 9, 1998
Room 4401 - Grant Sawyer Building, 555 E. Washington Avenue

Las Vegas, Nevada
Adopted Minutes
MEMBERS PRESENT: MEMBERS ABSENT:
Melvin Close, Jr., Chairman Robert Jones
Mark Doppe
Alan Coyner
Terry Crawforth
Fred Gifford
Marla Griswold

Paul Iverson

Joseph L. Johnson
Roy Trenoweth
Michael Turnipseed

Staff Present:

Deputy Attorney General Jean Mischel- Deputy Attorney General
David Cowperthwaite - Executive Secretary

LuElla Rogers - Recording Secretary

December 8, 1998:

Chairman Close called the meeting to order at 10:15 a.m. and verified the meeting had been properly noticed in
compliance with the Nevada Open Meeting Law.

Agenda Item I: Approval of minutes from the September 24, 1998 meeting.

Commissioner Griswold moved for acceptance of the minutes as presented.

Commissioner Turnipseed requested the minutes be amended on pages 8 and 9 to reflect that he was not serving
as Vice-chairman as stated. Mr. Molini was Vice-chairman.

Commissioner Trenoweth seconded the motion with the corrections noted.

The motion carried.

Chairman Close moved to Agenda Item II. Election of Commission Vice Chairman

Commission Trenoweth moved that Mike Turnipseed be elected Vice Chairman of the Commission.
Commissioner Johnson seconded the motion.

Chairman Close called for additional nominations and/or comments.

The motion carried.

Chairman Close moved to Agenda Item III. Settlement Agreements on Air Quality Violations

Prior to the presentation of the Settlement Agreements Eric Taxer, Branch Supervisor for the Compliance and
Enforcement Branch in the Bureau of Air Quality gave a brief review of the Penalty Policy Guidance Document. The
purpose is to ensure that BAQ's recommendations to the Commission are consistent and that the recommended penalties
are commensurate with the violation that was committed. Mr. Taxer emphasized the Division's goal for recommending
penalties is to deter future violations and to encourage voluntary compliance in the regulated community. The penalty
guidance is composed of 3 main components:

1) gravity component which evaluates the severity of the violation;



2) economic benefit component to determine the business cost a company may realize from non-compliance; and

3) varying investment factors - degree of cooperation, supplemental proposed environmental projects, economic
hardships, and the  history of non-compliance of a facility.

To the base fine that is developed from the gravity component we add in the economic benefit component and make
the appropriate adjustments in evaluating the penalties that we present to the Commission and we also look at the
number of days the violation occurred.

Commissioner Doppe questioned the history of non-compliance adjustment and noted that a company with half-a-dozen
violations could end up adding 40% - 50% to the amount of the fine in total but if that fine is low to begin with, in
relation to what this company is doing, that percentage of $10,000 would be cheaper for them than it would be to correct
the problem. That fine becomes almost invisible in a multi-million dollar business. Mr. Doppe recommended the
Division look at this problem of repeat offenders involved in high-dollar projects.

A. Sierra Chemical - Notice of Alleged Violation # 1336:

E. Taxer reported Sierra Chemical Company operates a transloading facility north of Battle Mountain and has two major
processes that require permitting, the transfer of lime from rail cars to delivery trucks and the handling of ammonium
nitrate for blending with fuel oil. In April, 1998 a scheduled compliance inspection noted that operationally the facility
was functioning properly however the air quality operating permits had expired in March, 1997, 13 months prior to the
inspection. A Notice Of Alleged Violation (NOAV) was issued. During the enforcement conference that was conducted
a representative from Sierra Chemical explained that the permit renewal application was missed due to internal
organization issues however NDEP had phoned in January of 1997 to remind them that their permit was expiring and
needed renewal. A follow-up reminder letter was sent in May of 1997. Using the penalty matrix, a base penalty in the
amount of $700 was agreed upon during the enforcement conference which reflects the minor potential for harm since
the facility was noted to be operating properly and also looked at the major extent of deviation from the regulations.
That amount was increased by 25% to reflect they had not cooperated in complying with the regulations in spite of 2
separate notifications. Because they had operated for 13 months in non-compliance the fine was based on 13 days,
basically calling each month a day of non-compliance. The resultant penalty, totaling $11,375, was agreed upon by
Sierra Chemical, the amount we are requesting to be ratified today.

VC Turnipseed made a motion to accept the penalty.

Commissioner Griswold seconded the motion.

The motion carried.

B. Valley Joist; Notice of Alleged Violation # 1344 & 1345.

E. Taxer reported Valley Joist operates a steel roof joist manufacturing and painting facility in Fernley, Nevada. A
regularly scheduled compliance inspection was conducted at the facility in July, 1998. The inspection revealed that they
were operating a bridge paint dip tank without a permit and the facility records noted that Valley Joist was exceeding
the permit limits for the hours of operation. Two NOAV's were issued. During the enforcement conference Valley Joist
explained the bridge tank was not permitted because of an oversight by their consultant during the permitting process.
A base fine of $600 per day of violation was agreed upon, noting the minor potential for harm from the facility and the
extent of deviation from the requirements. We adjusted their three consecutive months of noncompliance to one day
of non-compliance per month and a total penalty of $1,800 which was agreed upon.

NOAYV 1345 regarded their production record, again a minor risk for harm to human health and the environment but
significant deviation from the regulations. A base fine of $600 plus a 25% adjustment factor (to reflect they continued
to operate after notification of noncompliance) was calculated for the 1% months of violation for a penalty of $1,125.
Eric requested ratification of a penalty total of $2,925 for the two violations.

VC Turnipseed made a motion to accept the settlement agreement for Valley Joist.
Commissioner Griswold seconded.

The motion carried.

C. Alamo X-Press Construction; Notice of Alleged Violation # 1346



E. Taxer reported Alamo X-press Construction operates a aggregate screening plant and concrete batch plant in Alamo.
A July inspection documented that the facility had constructed and operated their plant without ever applying for an air
quality operating permit. At the enforcement conference the current owners explained they had purchased the company
in January, 1997 and when they obtained the appropriate county permits they were never informed that they needed an
air quality operating permit. They have now submitted the appropriate permit applications and the permit is in the
process of being issued. An administrative fine of $600 was agreed upon. The facility continued to operate for one
month after they were notified they were in noncompliance and they did not take the appropriate steps to get the facility
permitted. Again, we noted minor potential for harm since it is a small facility but we recognized the extent of deviation
from the regulatory requirements. Eric requested the Commission to ratify the $600 fine.

Commissioner Doppe made a motion to accept the settlement agreement.

Commissioner Gifford seconded.

The motion carried.

D. Kal Kan Foods Inc.; Notice of Alleged Violation # 1337 & 1338

E. Taxer reported Kal Kan Foods Incorporated is located in the Patrick area off Interstate 80 in Storey County. Facility
operations commenced in August, 1996. After conducting an internal review, Kal-Kan notified NDEP in July, 1998
that they neglected to specify specific conditions in their permit: 1) notification of plant start-up activities and 2) they
had not conducted their stack-test in the time specified in the permit. During the enforcement conference Kal-Kan
agreed to modify the system so only 1 emission unit at the site would be source tested. All the remaining emission units
would be converted to a self-contained system. For failing to notify NDEP of plant start-up activities an administrative
penalty of $600 was agreed upon, again noting the minor potential for harm. Kal-Kan was 1% years late from when
they were required to conduct the source test and they have agreed to conduct the source test on the remaining emission
units by the end of December, 1998. Because this is a rather insignificant deviation from the requirements and because
itis difficult to determine what the potential for harm would be without evaluating the actual emissions from the facility
stacks, an administrative penalty of $1,000 per day of violation was agreed upon. Using 1% days to reflect the 1% years
of non-compliance determined a total penalty $2,100.

VC Turnipseed asked what process in making dog food creates a hazard to the environment.

E. Taxer explained there was a PM,, issue with the emission units and potential emissions from carbon monoxide
VC Turnipseed moved to accept the settlement of $2,100 from Kal Kan.

Commissioner Griswold seconded.

The motion carried.

E. Frehner Construction; Notice of Alleged Violations # 1339

Eric Taxer explained that Frehner Construction facility is located in Yerington and in July an inspection was conducted
in response to complaints received of dust being generated at this facility. The inspection documented that lime dust
was escaping from the lime silo. During the enforcement conference Frehner Construction representatives concurred
that lime was escaping from the lime silo on the day of inspection so there would be one day of violation for this facility.
Referring to the Penalty Guidance Document and evaluating Frehner's past compliance record this violation was a
significant deviation from the requirements and the escaping lime from the bag house posed a significant impact to the
environment. NDEP is recommending a maximum penalty of $10,000 for the one day of violation be assessed.
Additionally, during the enforcement conference a compliance order was agreed upon that requires action by Frehner
Construction in education and in implementing various controls at their facilities throughout Nevada to prevent future
releases from this type of activity. NDEP recommends that the $10,000 penalty be ratified for this violation.

Commissioner Iverson questioned the 6 additional violations listed in Frehner's compliance history and expressed hope
that looking at 3 pages of violations the enforcement conference would have an impact.

Eric explained the Commission is considering the August 4, 1998 violation. The next agenda item addresses additional
violations discovered one week before the enforcement conference and that the 3 pages also list both compliance and
non-compliance inspections throughout the entire state.



Commissioner Griswold asked if Frehner has indicated the measures they were going to take to correct the problems.

Eric explained those specific measures are summarized at the bottom of the summary page. Frehner said they were going
to:
Provide education for all plant personnel on the loading and unloading process with the lime trucks and the
air quality controls necessary to prevent emissions from that process;
Develop and initiate inspections at certain frequencies at all their lime marination facilities throughout Nevada;
and
Research and propose modifications to their lime silo baghouses throughout Nevada to reduce emissions from
these processes.

Commissioner Griswold asked if Frehner had one person responsible for their compliance and permitting process.

Jim Matthews, with Frehner Construction reported he has been responsible for obtaining permits and compliance
throughout the State of Nevada for about 7 years and Frehner has been aggressively addressing the problem. Being one
of the largest contractors in the state they have potential for more mechanical mishaps. Frehner has spent $75 to $100
thousand dollars so far on this issue.

Commissioner Gifford asked if the bureau kept a record of dust complaints and if so how many days prior to the
inspection were complaints received.

Eric explained violations or penalties are not based on the complaint received, they are based on what the inspector
observes at the facility but a record of complaints is kept and he would provide that information to the Commission.
BAQ responded within 2 - 3 hours of receiving the complaint.

Jim Matthews reported the first complaint for that plant was received on July 9 and Frehner received no lime that day.
The second complaint was received on July 27 in the afternoon and the two loads of lime Frehner received that day
were delivered at 7:00 a.m. and 11:00 a.m.. Gopher Construction, a subcontractor is operating in that area so it could
have been their operation.

Commissioner Doppe asked how many kinds of these plants Frehner has statewide.

Jim Matthews explained they have 9 hot plants.

Commissioner Doppe asked if the 29 violations in the last 13 years were from hot plants.
Eric replied from both hot plants or crushing facilities, and probably a proportionate number.
Commissioner Doppe asked for the number of crushing facilities Frehner operated.

Jim Matthews replied 8 or 9 and reminded the Commission that he was not minimizing the significance at all compared
to the amount of work that we have, but to pay the 5 or 10 fines over the past 5 years you have to remember that we have
also completed probably 100 to 125 projects of significant size. These fines are a result of mechanical failures and not
intentional. We do our best to comply.

Commissioner Iverson remarked that if Frehner is doing everything they can to comply then what is the purpose of the
fine? The fine is there to encourage you to do your best, to participate and work with NDEP. Frehner could certainly
use that $75,000 that they have paid in fines in their account for additional training or employee benefits. Commissioner
Iverson suggested Frehner attend a Commission meeting in 6 months to tell us what training and educational programs
have been implemented. We can see the fines are cutting into your business, we want to do what we can to encourage
business in Nevada and at the same time protect the environment and make sure that the regulations are complied with.



Jim Matthews reported Frehner would be happy to return to tell the Commission what we have done and where we are
at.

Chairman Close asked why on August 4 NOAV 1340, operating without a permit, was reduced to a warning.

Eric Taxer explained NOAV 1340 was for the operation of a lime guppy without a permit. That is a type of storage
facility for lime. That NOAV was reduced to a warning because several years ago the bureau's rules for lime guppies
were not clear. There was a period in time where those were not permitted. We started to permit those facilities but
communication was not clear enough to warrant that NOAV and assess a penalty so it was reduced to a warning. It
should be permitted now, under the current rules, but we recognized there was confusion and acknowledge that was why
it was not permitted. The Division started permitting lime operations within the last 2 years.

Chairman Close requested that Eric check to see that notification had been made to all those facilities.
Commissioner Iverson asked where the money for the fines went.
Eric explained air quality fines go to the school district in the county in which the violation occurred.

Commissioner Doppe noted the $10,000 proposed fine is the maximum that you are able to propose so the Commission
is restricted by statute from going on beyond that. Frehner does a tremendous amount of work around the state and the
bigger the company the more opportunity there is to run afoul of the regulations but we can't ignore the 29 violations
over the last 13 years. I see a great deal of unease on the part of the Commissioners, we are troubled with 6 violations
this year and your past history. We are anxious to understand more about your company's efforts to find out what you
are doing, how serious you are taking this, and to hear that same kind of information from the Division. How serious
is Frehner Construction? How responsive? What is their attitude? There are other things that could be done like
revocation or denial of permits. I don't recommend that we pull those triggers yet but I am recommending that we do
start to develop a thorough understanding. If Frehner wasn't doing that work and if 7 other smaller companies were,
would we have perfect compliance? Probably not, but would we have 29 violations over the last 13 years? I would
make a motion if you are ready to entertain one.

Chairman Close commented that NOAV 1328 in June, 1998 was a $10,000 fine for operation without controls on a lime
silo but on August 4, 1998 we reduced it to a warning. The two seem to be closely related and asked for clarification.

Eric Taxer explained there are two violations for the lime facility in Yerington. One was reduced to a warning because
it was for operating the guppy without a permit. Again, there was issue with whether or not a lime guppy needs to be
permitted or not. The second violation was for the emissions resulting from the actual lime silo which is separate from
the lime guppy and similar to NOAV 1328 that was related to emissions from a lime silo at their Carlin facility. We
aren't reducing the fine, we are recommending a $10,000 fine for operating a lime silo without the appropriate controls,
exactly what we recommended the previous $10,000 fine for. The second NOAV was related to the lime guppy that did
not have emissions coming from it. It was just a unit that was at the site that needed to be permitted. It was operating
functionally but again there was confusion on Frehner's behalf on whether that lime guppy needed to be permitted.

Jim Matthews reported the violations read "operating without control devices" and explained the control devices are
in place and are working. But baghouses, these particular ones in the lime silos, become plugged, air-flow can't get
through, the pressure builds up so much it actually blows out - splits the tank itself. So saying we don't have the controls
in place is not true. They are in place and a mechanical malfunction happened which caused a leak and created the dust.

Commissioner Johnson asked for a description of the difference between the baghouse equipment and the guppy.

Jim Matthews explained a guppy is a horizontal, different size tank sitting over here and then you have a lime silo, a
vertical tank, that is actually connected to the plant. They unload into the guppy and as the silo becomes empty they



pump and transfer into the silo and that material then goes to the plant. Never in our prior history were the guppies
required to be permitted so we have never had them on a permit. About 1'% years ago Air Quality decided those had to
be permitted but we were never notified. Suddenly they popped up at Yerington and said "hey, we notice that your
guppies are not permitted - we need to amend that permit". They gave us a specific time limit to apply for all out plants
statewide and we did that and amended all the permits so now they are all permitted.

Chairman Close called for additional comments. There were none.

Commissioner Doppe made a motion to accept the recommendation of the Division with regard to NOAYV 1339
and asked that the Division report back to us at either the next meeting or the one after that, the results of a
study that you will prepare for us to let us know if, in your opinion, we can do better with this, the largest road
contractor in the state and can they do better and are they acting in good faith.

Commissioner Doppe thanked Mr. Matthews for appearing at the hearing today.

Commissioner Iverson asked to amend that motion and ask that Frehner, at that same time, come back to show
us what they are doing so the Commission could hear both sides of that issue.

Commissioner Doppe accepted that as an amendment to his motion.

Fred Courrier from Frehner Construction acknowledged the gravity of the situation and agreed that Frehner would be
willing to make a presentation to the Commission regarding the entire operations from moving a facility to what takes
place on a daily basis for these jobs. Frehner accepted this particular penalty of $10,000 after a lengthy discussion with
Eric. Our focus is to be more pro-active on these problems and we have agreed to implement:

Extensive training for our employees;

Include, for lack of a better term, the legalese that protects us financially. We deal with other players that we

do not have control over, i.e., when we issue a purchase order for lime it is dispatched out to whatever carrier

is available. Future verbiage in our purchase orders will highlight to suppliers the seriousness of the situation

and they, by signing the purchase order, agree to abide by Frehner's rule for delivery of a product;

We are estimating about $75,000 will be spent for training for all employees and senior management so that

they understand how to implement the program;

Implementing modifications to possibly minimize the pressures that are logged in off-loading the lime;

Talking with suppliers so that they understand the risks they have and the cooperation we need from them.
Mr. Courrier reiterated that Frehner wants to take the driver's seat by being proactive we welcome the opportunity to
return to the Commission for a future presentation.

VC Turnipseed seconded the motion and suggested, because the Commissioners were not familiar with how an
asphalt plant works, that in conjunction with the briefing the Commission actually visit one of the facilities.

Mr. Courrier agreed that could be arranged.

Chairman Close called upon Robert Hall.

Robert Hall expressed concern regarding the Commission's authority, that under Nevada's constitution you can't be the
investigator, the prosecutor, the judge and jury so you may have a problem being a rum court outside the judicial system
and advised the Commission to go to the Attorney General for an opinion or go to court and get a declaratory judgement.
Violations of environmental laws are criminal.

Chairman Close informed Mr. Hall that the Commission does have the authority.

Commissioner [verson expressed concern that Frehner had absolutely no idea that the guppies were being regulated and
incurred a fine because of a lack of communication.



Jim Matthews agreed and noted the fine was reduced to a warning after Eric researched and determined there was not
clear knowledge. We were given the opportunity to amend our permit to make it right.

Commissioner Iverson agreed it was good that fines incurred went to the school district but wondered if the state
wouldn't be getting a bigger bang for the buck and if it would be more beneficial for Frehner to develop an educational
program that they could utilize and share with small construction and lime companies state-wide.

Allen Biaggi, Administrator of the Division of Environmental Protection, explained that monetary fines are only one
component of the activities looked at with regard to violations. Other policies and options called "Supplemental
Environmental Projects" are available to violators in the air program, the water programs, and the hazardous waste
program. In lieu of a monetary fine they can propose to us other non-required activities to resolve the concern. Many
times those involve public education, facility education, other types of projects that are non-directly monetary related
and we use those quite frequently.

Chairman Close called for a vote on the motion and the second.
The motion carried.

Chairman Close moved to Agenda Item IV. Penalty Hearing
A. Frehner Construction; Notice of Alleged Violations # 1347

Eric Taxer explained a compliance inspection was conducted in July, 1998 at Frehner's operation located in Hiko and
in Lund in Southern Nevada. The inspection revealed that they were operating their asphalt batch plants at both
locations without the fogging water sprays required by the permit. Approximately 1 month prior, an inspection was
conducted and it was noted that the controls had not yet been installed. Plant personnel were notified that the controls
must be installed. The enforcement conference verified that Frehner was aware that the pollution controls had not been
installed and that they had discussed this with NDEP in June of 1998. Frehner was trying to get the permit modified to
remove those controls from the permits. However, appropriate information was not received by NDEP to evaluate so
that those controls could be removed from the permits. Frehner operated the facilities without the required controls in
place and without receiving an amended permit for a period of 10 days each. Had NDEP received the appropriate
information to evaluate we would probably removed the fogging spray control requirement from the permit. During the
enforcement conference a compliance order was agreed upon requiring Frehner to conduct and certify to a compliance
audit at each of its temporary facilities. That report for each facility is to be submitted to NDEP for review prior to
commencement of operation at each of its facilities in the future.

NDEP is not recommending the maximum penalty that could be assessed, $10,000 per day of violation or $200,000.
Potential for harm without the fogging sprays at these two sites is very negligible and a permit would have been issued,
removing those requirements from the permit had the information bee received. The extent of deviation is significant.
Frehner should realize they should not operate a plant if they are not in compliance with their permit requirements.
NDEP recommends the low of the spectrum in the penalty matrix, in the $600 range. Looking at the adjustment factor
this would be increased by 85%, 25% for continuing to operate the facility without the controls after NDEP's inspection
and an additional 60% for the history of past non-compliance. This calculates to a fine of $1,100 ($10 per day of
violation) for a total of $22,200. A stipulation for agreement of a penalty has not been reached between NDEP and
Frehner Construction in this matter.

Commissioner Gifford noted that according to the information in the packet Frehner discussed the issue with NDEP in
June of 1998 and they believed they had submitted the necessary information and asked Eric if he had seen the
information submitted.

Eric Taxer explained it was dated June 9 but NDEP did not receive it in June. Copies were provided during the
enforcement conference. Their fax was sent to a wrong number.

Chairman Close asked if Frehner had a confirmation of the fax that was sent.

Jim Matthews did not have it with him and explained a spray bar on a feeder in the initial process of a hot plant is not



ever going to happen. A copy of a permit from another plant at that time shows that it doesn't have that so it was all my
mistake. [ telephoned Cheryl Bryant and explained what had happened and she said there would be no problem and that
BAQ could amend it if I send the correct information which I faxed to her. I never followed up on the fax which was
sent to 687-6360 instead of 687-6396. I was not notified that the information was not received. BAQ is fully aware that
we do take care of these things right away so it is not a question of whether we did it or not.

Commissioner Gifford asked, if the fax had been received how long would it have taken the department to respond.

Eric explained by law BAQ has 10 days to respond to an amendment request but he did not know whether it would have
taken a day or 10 days.

Commissioner Gifford noted June 9 would have been after the initial inspection was conducted at the site in late May
or early June and before they began operating their facility.

Commissioner Gifford asked if the Commission could assume that whoever did the inspection would have indicated
that the spray equipment would not be needed and if they were to submit the proper paperwork that this problem would
have been taken care of?

Eric explained when an inspector is in the field they have the permit to refer to, to determine what control equipment
is required by the permit but they have no way of knowing why certain control equipment is, or is not, required. That
analysis is conducted in the office looking at ambient air quality standards, compliance with other applicable regulatory
requirements. That type of analysis cannot be done in the field.

Commissioner Gifford asked how Frehner found out they didn't need the spray equipment.

Eric Taxer explained after Frehner was inspected in June they contacted (by fax) the permitting branch to request that
these controls be removed from the permit. Had the request been received the permit writer would review the
information and makes a determination on whether or not the request was valid to have those controls removed from
the permit. The permit writer would evaluate it against whether the facility would still be able to maintain compliance
with ambient air quality standards and the other applicable requirements.

Commissioner Gifford stated he hated to see a fine levied against somebody who was actually acting in good faith but
agreed Frehner should have followed up because the fax number was wrong.

Jolaine Johnson, Chief of the Bureau of Air Quality explained the reason BAQ recommended a penalty of $22,200 on
this specific violation had a great deal to do with the intensity of the Commissioner's responses at the last Commission
hearing regarding Frehner Construction and repeated violations. Frehner operated their source in non-compliance with
their permit even though they had been notified that the permit had required controls on it. Unknown to BAQ Frehner
attempted (wrong fax #) to have their permit changed but never did get that changed and they continued to operate for
some time without controls.

VC Turnipseed asked if, in the initial application for a permit, Frehner had not shown a spray bar BAQ would have
permitted it without the spray bars?

Eric Taxer explained that is how the general permits are constructed. There are different control options and one is to
operate without controls. Also, there are varying degrees of controls that can be constructed at the facility.

VC Turnipseed asked if they were located in some other part of the state the spray bars may have been required, but not
in Lund.

Eric agreed.



VC Turnipseed asked if they would have had an alternative dust control measure at Lund.

Eric explained the alternative would be no controls and in that circumstance, during issuance of the permit, BAQ would
have looked at the facility location, how big the temporary facility is, how long it is going to be operated and will there
be an impact to human health and the environment. Can we allow that operation to continue without controls or will
we require them to implement the next step of controls.

Jim Matthews explained there were never emissions emitted into the air because of this control device not being there.
The emissions were controlled through moisture content in the material prior to being fed. BAQ was supplied with
moisture content information for each day that it ran, well over 3%2% on an average daily basis. Emissions were being
controlled and would have been accepted through the permitting.

Commissioner Johnson commented it is not the responsibility of the Division to obtain needed information but
acknowledged there was communication at the time of the notice and a tentative statement made that if Frehner supplied
the information that they would have this requirement waived. The problem resulted because the information was not
received in BAQ. Although not in favor of this penalty to the extent outlined he does appreciate BAQ showing
sensitivity to the Commission's interest in seeing that repeat violations are addressed.

Commissioner Johnson recommended one day of violation, that the subsequent non-receipt of information be dually
noted because we won't expect to see this happen again, but not to assess a penalty for that.

Chairman Close felt even one day was too excessive. There were no emissions and in view of the attempt to comply
and even though Commission has the authority, because this company has multiple offenses, this does not seem to be

the time to exercise that authority.

Commissioner Doppe agreed and determined the Commission would be penalizing them for using a wrong number,
rather than polluting.

Commissioner Iverson made a motion to drop this penalty and I want to add to that motion that we commend
the Division because they are making a point on the multi-level of penalties we continue to get from this facility.
Frehner understands our the Commission's concerns and 6 months from now it will give us an opportunity to
evaluate where Frehner is going and where DEP is going.

Commissioner Griswold seconded the motion.

Commissioner Johnson amended the motion so that the compliance order that was agreed upon still stands.
Commissioner Griswold seconded the amendment.

The amended motion carried.

Allen Biaggi, Administrator, Division of Environmental Protection asked the Commission to move to Agenda Item VIII,
the Clark County MTBE issue in response to people who need to catch flights here to testify on the matter.

Commissioner Griswold noted the Elko County people have to leave too.
Chairman Close explained if no one objected the hearing would move to Agenda Item VIII.
Kristin McQueary from Elko County stated the Elko County group had no objection.

Michael Naylor from the Clark County Health District Board of Health explained the Board of Health approved a
resolution at their August meeting and is petitioning the SEC to consider the possible potable water contamination



effects associated with summer time gasoline that may be oxygenated with MTBE (Methyl Tertiary Butyl Ether) in
deciding whether or not regulations should be adopted that would limit the use of the additive MTBE in gasoline.
Submitted with the resolution were 12 letters received by the District during the public hearing process.

There are 2 basic oxygenates currently in use in the United States but the use of MTBE in the Las Vegas Valley is
limited to % of 1% of the gasoline market in high-octane racing fuel. During the winter months oxygenate gasoline is
required and we have the highest minimum oxygen requirement in the U.S. We are currently being sued by the Western
States Petroleum over that high oxygen content and the petroleum groups have alleged that our current rules amount
to an ethanol mandate. Presently, federal regulations do not allow MTBE to be used to meet our high level of oxygen.

The summertime gasoline used in Southern California is reformulated and does contain MTBE. There is a joint exercise
with the Department of Comprehensive Planning and the Health District to look cleaner summertime fuels, we have
been looking at California gasolines and other cleaner gasolines as potential gasoline for use in the Valley in the
summertime. California is concerned with the use of MTBE there but in recent months the California Energy
Commission and the University of Davis have released analyses and recommend the use of MTBE be phased out in
the next 3 - 6 years. We are not currently looking at even having the need for summertime oxygen but in any event,
whether or not MTBE should be used in gasoline is a water issue and since the Commission sets policy for water we
believe that the Commission should be issuing some guidance on whether or not MTBE should be used.

Doug Zimmerman, Bureau Chief for the Bureau of Corrective Actions, NDEP, explained the bureau has 3 regulatory
programs which deal with the potential impact of MTBE on water resources in the State of Nevada. The Underground
Storage Tank (UST) Program and the Leaking Underground Storage Tank (LUST) Program are two federally delegated
programs and then the State Petroleum Fund which reimburses owners of underground storage tanks that have had
releases to clean up fuel releases. The State of California has just completed some very extensive studies, mandated by
the California Legislature, on the impacts of MTBE. Their first report is titled "Health and Environmental Assessments
of MTBE", a 5 volume report published in November. The second report for the California Energy Commission is titled
"Supply and Cost of Alternatives to MTBE in Gasoline". These appear to be very definitive studies and the bureau
recommends that we review these in conjunction with the Clark County District Health and return to you at the next
scheduled Environmental Commission meeting with specific recommendations on MTBE.

Mr. Zimmerman explained MTBE does not have a federally mandated maximum contaminant level established for it.
There is no drinking water standard for MTBE so most of the municipal water supplies in Nevada do not monitor for
MTBE. Southern Nevada Water Authority has done monitoring for MTBE and verbally communicated to me that they
have not detected MTBE in the deeper drinking water aquifers in the Las Vegas Valley nor has sampling at Lake Mead,
at both surface and depth, detected MTBE. So the database we have of actual impacts on drinking water supplies is
limited. We do have extensive information on the impacts of fuel releases which go typically into the shallow ground
water systems and we found that 30%-50% of them do contain MTBE.

The issue with MTBE is really a subset of the larger issue of fuel releases. The potential impacts to human health and
the environment from any fuel release results in significant impacts - benzene, toluene, xylene - those components of
gasoline. Benzene has a drinking water standard of 5 parts per billion and is a carcinogenic compound.

The key, from our perspective of a regulatory program of dealing with fuel releases is:

The UST Program deals with the design of facilities so assure they meet the current regulatory requirements for
contained fuel, monitoring and leak protection systems and the LUST Program responds quickly to arelease, minimizing
the impacts of any fuel releases so we have the regulatory framework in place and it is working very well to protect the
waters of the state from fuel release.

MTBE has received a lot of attention because it is more soluble in water so it migrates very quickly with the water and
it isn't as absorbed on the soil particles as readily as some of the other contaminants. It also is not as readily bio-
attenuated by the microbes in the soil as some of the other constituents. Some of the treatment methods typically used
on fuel releases that don't contain MTBE aren't as effective on fuels that contain MTBE. MTBE releases can be more
problematic than a typical fuel release but it takes a certain set of conditions. Where migration appears over a long
period of time you will find MTBE out at the leading edge and at farther distances than a typical fuel release.

Steep hydrologic gradients speeds the movement of MTBE also. What we typically find in the majority of fuel release



cases is that the MTBE, the benzene, toluene, xylene, ethel benzene constituents are really contained in one plume and
there is no significant separation of MTBE from the rest of the plume.

Because 30% - 50% of the plumes in Nevada contain some MTBE we have developed a draft guidance document on
MTBE remediation. That document is being reviewed on a limited basis by some of the regulated community. Public
workshops will be held and we hope to have it finalized in the first quarter of 1999. We are currently monitoring for
MTBE in all of our active cases and part of what the guidance document addresses is if there is a receptor in an area,
for example a water supply well in close proximity to a plume, are we going to go back and reopen a case.

Nevada has MTBE contamination but it appears to be confined to the shallow aquifer system. I caution again that some
of monitoring is incomplete in terms of the municipal water supplies since they are not required to monitor for MTBE
at this time.

Michael Naylor explained that until about 1994 about 1/3 - 1/4 of winter time gasoline typically was oxygenated with
MTBE so it was quite prevalent through the '80s until the mid '90s. MTBE has not been used for about 4 years in local
gasoline with the exception of the racing fuel.

Doug Zimmerman stated the same is true for Washoe County.

VC Turnipseed noted that the refineries supplying the majority of gasoline to Clark County are located in Southern
California and Northern Nevada gasoline comes from Northern California who are already tuned up to put the ethanol
in the gasoline as an oxygenate and Clark County does not want MTBE as an oxygenate for summertime gasoline.

Michael Naylor reported they are unsure that there is a real benefit to have oxygen, whether it is MTBE or ethanol.
Summertime gasoline could be cleaner but it could be oxygenate free. Our ideal specification is that is would have a
lesser amount of sulfur than is present, lower vapor pressure, lower volatility and a lower amount of aromatic
hydrocarbons which are different forms of benzene's range so we think those three specifications could be imposed in
the future and there would be no requirement to have oxygen. That will take public hearings, workshops, action by the
Board of Health and potentially action by the Board of Agriculture, just things under study. At this time we would
contemplate that neither ethanol or MTBE is needed in summertime gasoline.

In the wintertime we definitely need oxygen. Ethanol is simply the only commercially oxygenate available to meet the
mandate. If we lose the lawsuit by the Western States Petroleum Associates that could mean that MTBE could be
allowed in the future. Under current regulations MTBE cannot be used because the federal rules do not allow MTBE
to be used at that high of an oxygen content.

Commissioner Johnson commented that his initial understanding of your application was that you were anticipating
requiring reformulated gasoline; that the intent was to further depress the NOX and not to recommend MTBE; and that
you were asking us to rule on the water quality issues. I see some positive statements in the U.C. Davis study, as
positive [ have ever seen a university investigator make, about inadvisability of using MTBE and that there simply isn't,
on advance technology vehicles that are being sold to California standards, no improvement in oxygenated versus non-
oxygenated. Do you anticipate you will be going with reformulated requirements in the summer and excluding MTBE.

Michael Naylor explained the conceptual rule that we are thinking of for the summertime would not mandate any
oxygen. A refinery may want to send up California reformulated gasoline to meet our requirements and they might
choose to send their normal reformulated gasoline with MTBE. All the Southern California areas are using a
reformulated gasoline with MTBE but they are shifting to a non-oxygenated gasoline in the Northern California markets
so we are locked in to what the refineries. The federal requirement literally mandates the use of MTBE in the non-
attainment areas.

Commissioner Johnson noted that Clark County's summertime NOX does not set you at that level. You have the choice
of making it oxygenated or not.

Michael Naylor agreed, at this time we do because we are still considered an attainment area but we are looking for a



cleaner gasoline. We probably don't have to worry about NOX emissions but the real issue is the most readily available
gasoline in California to meet cleaner rules happens to be made with MTBE and that the dilemma.

Commissioner Johnson asked NDEP staff how MTBE would affect the cleanup rules, the A - K process - that you allow
a plume that is outside the standard to remain because it is will be biologically reduced in time. MTBE has a half-life
of over 20 years.

Doug Zimmerman explained the A through K process is a risk assessment process or faith in transport process - it will
make it more difficult to meet and accept or close a site with contamination in place because of the higher potential for
migration for MTBE. Present treatment is pump and treat or air strip it and carbon can be effective too. Also, it does
naturally attenuate but the bugs prefer to eat benzene and other things before they get to the MTBE.

Commissioner Johnson noted some figures he had showed benzene half life is in months compared to the 27 years that
is cited in literature for MTBE. That is a significant difference so there would be a significant increase in cost in
impacting the petroleum remediation fund.

Doug Zimmerman replied there may be on certain plumes where they have grown larger, a 20% - 30% increase in cost
and that has an impact on the fund but again it appears that most of the plumes we are dealing with the MTBE and other
contaminants are in the same area so the costs are not significantly higher. With the attenuation half-life of 6 months
or 30 years approximately, the A through K assessment would be much different and would have to recognize the
persistence of those contaminants.

Dr. Nancy Balter provided the panel with a copy of her current vitae and a written copy of the following statement.

Ms. Balter explained she has a Ph.D. in pharmacology, from 1979 to 1995 was on the faculty at Georgetown University
Medical School teaching courses in pharmacology and toxicology and for the last 5 years has been involved in
examining health impacts of the use of oxygenated gasoline, particularly gasoline containing MTBE and served as a
consultant and peer reviewer for the U.S. EPA, the CBC and the National Academy of Sciences on this issue. A copy
of my published paper on acute health effects of MTBE I will be handed to you along with my statement. I am a
consultant to the Oxygenated Fuels Association and they have asked me to be here today to share my knowledge about
health impacts of MTBE with you.

The scientific literature with respect to MTBE is extensive. It includes not only industry-sponsored studies, but also
studies done by the federal governments and state governments as well as the academic community. It is a far greater
database than is available for any other oxygenate. MTBE has been evaluated using the standard battery of tests required
for toxicity testing as well as numerous additional studies designed to fill data gaps and address specific questions. This
database of scientific studies has been reviewed by a number of independent scientific panels and I won't go through
the process of naming them but most recently we have reports that have been issued by the U.S. Davis. That report is
a draft report, it is currently being peer reviewed. I personally have read very carefully the entire health assessment
section and I know other people are reading the sections. It may have some modifications based on peer review - I don't
know. In addition, the International Agency for Research on Cancer and the National Toxicology Program are just
completed or are currently completing reviews on the potential carcinogenicity of MTBE. Finally, the Northeast States
for Coordinated Air Use Management (NESCAUM) has recently published a review of the relative cancer risk of
conventional gasoline compared to reformulated gasoline containing MTBE.

Health concerns related to MTBE fall into two general categories: Acute health effects and concerns about risk of
cancer. With respect to acute health effects, in some places where MTBE in gasoline, reformulated or oxygenated
gasoline has been introduced there have been a variety of complaints - things like headaches, nausea, vomiting, etc.
These occurred early on, beginning around 1992 they precipitated a number of epidemiologic studies as well as
experimental studies where volunteers were exposed to MTBE. The bottom line of all this research and I think it is
generally agreed that we do not think that MTBE in gasoline is causing acute health complaints in the general
population. Everyone also agrees that it is at least theoretically possible that there may be a small subset of individuals
who are uniquely sensitive to MTBE but right now that is a theoretical possibility and there is no evidence that is
actually the case.



There are no studies of MTBE carcinogenicity in humans so we have to rely on animal studies. MTBE, at very high
levels of exposure, does cause some tumors in experimental animals. The question is, does this animal response predict
arisk in humans? It used to be, when we didn't know a whole lot about chemical carcinogenesis that we made the very
conservative assumption in all cases that a chemical that caused cancer in animals would also be a cancer risk in humans.
It was a conservative assumption. We now know a lot more about the way in which chemicals cause cancer and we
realize that there are situations, and they are becoming more and more numerous, where a chemical that causes cancer
in animals will not pose that same kind of risk in humans exposed at much lower doses. In my opinion, the current
evidence supports an opinion that the findings in animals do not predict a cancer risk in humans. Among the reasons
is that MTBE does not damage DNA which is one of the things that usually occurs if we think that the animal is
predicting a risk in humans. In addition, there is a lot of experimental data on the particular types of tumors caused in
animals which suggest that there are mechanisms that would not apply to humans exposed at lower doses.

The evaluation of the carcinogenicity literature for MTBE remains an active area of scientific debate. The U.C. Davis
review concludes that additional research is necessary before they would be comfortable concluding that the tumors seen
in animals are not predictive of human risk. In other words, the reviewers at the University of California chose to assume
that the animal results were predictive of human risk because they didn't think that the data related to the mechanism(s)
of carcinogenicity was conclusive enough. On the other hand, IARC - the International Agency for Research on Cancer -
which is an arm of the World Health Organization, reviewing the same information that the University of California
did, determined that MTBE could not be classified, was not classifiable as to its carcinogenicity in humans. This is
significant because IARC has been convening independent review panels to evaluate the carcinogenic risk of chemicals
to humans since 1969, and their findings are generally accepted by the scientific and regulatory community.

To illustrate just how controversial the cancer studies are, the U.S. National Toxicology Program (NTP) has prepared
a report on the carcinogenicity of MTBE for the purpose of determining whether it is "reasonably anticipated to be a
human carcinogen." This report has undergone a number of internal and external peer review. In the firstreview the vote
was 4 to 3 to list MTBE as "reasonably anticipated to be a human carcinogen"; in the second peer review the vote was
reversed, 4 to 3 not to list it and last week at a meeting of the NTP Board of Scientific Counselors, which is an outside
peer review group, the vote was 6 to 5 against listing MTBE as "reasonably anticipated to be a human carcinogen."
Eventually, the director of NTP will make a final decision.

As frustrating as it is to have conflicting opinions as to whether or not MTBE poses a carcinogenic hazard to humans,
the question turns out to be not as pivotal as you might expect it to be. This is because the use of MTBE as a component
of gasoline has the effect of reducing human exposure to known human carcinogens like benzene, which is a component
of gasoline. So even if we make the conservative assumption that MTBE is a human carcinogen and calculate a
projected cancer risk that risk is less than the decreased risk of cancer because of benzene and other components where
exposure is reduced because that MTBE is there. In my written statement I have included a figure that was taken from
the most recent NESCAUM report which graphically depicts the changes in cancer risks associated with the reduction
in cancer risk from benzene and butadiene and other components of gasoline as compared to the increase from MTBE
if we make this assumption that MTBE is a human carcinogen.

The statement was made earlier that MTBE is a water issue and I just want to spend a minute and talk about the risks
of MTBE in water and how that affects this health balance. The answer is that it doesn't. Acute health impacts are not
an issue with respect to water contamination by MTBE because people are not going to be exposed at levels that could
harm them. This is because of the impact of MTBE on taste and water characteristics which in and of itself is going to
limit exposure. When you consider the increased risk of cancer associated with MTBE in water and add that to the net
balance about whether or not MTBE is causing a net reduction in cancer risk it has a negligible impact - it adds one or
two projected cancer deaths per million people and when you look at the figure you are still talking about a tremendous
net benefit of addition of MTBE in terms of cancer risk.

One of the legislative mandates covered in the University of California report was to review alternatives to MTBE as
an oxygenate in gasoline. Clearly, and it was recognized in the report, there is much more knowledge available about
the toxicology of MTBE than for any of the alternate oxygenates currently available. With respect to the decision
making process in California the report recommends a full environmental assessment of any alternative to MTBE
including the components of their cleaner burning fuel itself before any changes are made in California State law. Such
an assessment is going to require considerable additional research and quite some time to accomplish.

In conclusion, gasoline oxygenated with MTBE has demonstrated air quality benefits which outweigh the potential



health risks associated with human exposure to MTBE. I thank you for your attention and I am happy to answer any
questions you have or serve as a future resource for literature or other information as you may need it.

Chairman Close recused himself because of a potential conflict of interest and requested Vice-chairman Turnipseed to
act as chairman on this matter.

Acting Chairman (AC) Turnipseed asked if Ms. Balter was opposing the resolution on its face that MTBE has greater
benefits than it does risks.

Nancy Balter explained she was not taking any position with respect to any legislation. I serve as a resource in terms
of information. My opinion is that the jury is still out with respect to acute health effects. I think that there is a consensus
that this is not an issue save for this theoretical possibility of some very sensitive people. With respect to carcinogenic
risk, it is an area of active scientific debate and is based on what we generally do in this situation - we make judgements
based on the weight of evidence. Not everybody sees that weight of evidence the same way and that is what [ illustrated
with the very groups that have looked at carcinogenicity. The point I wanted to make is that if you are concerned about
carcinogenic risk to take the perspective not only of what the carcinogenic risk of MTBE would be, assuming that you
are going to assume that it is a human carcinogen, but balance that against the decreased risk you see because you are
using it and when you do that see a net benefit.

AC Turnipseed asked how people take this MTBE into their body - when they drink the water or do they breathe the
vapors when it is aspirated through the shower?

Nancy Balter explained there are two major routes, through ingestion of it in the water itself and because of its volatility
there also will be some vaporization when you shower or bathe. There are not a lot of studies on dermal absorption,
absorption through the skin, but it is believed that is not a significant route of exposure.

AC Turnipseed noted Ms. Balter had stated there are possibly benefits that outweigh the negative effects; cleaner air
in Southern California versus the risks of drinking it or breathing the vapors. If the Las Vegas Basin, Southern Nevada,
or Northern Nevada can meet their attainment without it does that change that balance?

Nancy Balter explained the question would be, and again we are focusing on cancer risk, you may be able to meet the
requirements without it but not achieve the same reduction in benzene levels and therefore not achieve the same
reduction in cancer risk. If your goal is just what do you need to do to meet a standard then that may not be relevant.
If you are looking at benefits in terms of reduction of potential cancer risk then that would be an issue. I am giving you
bottom lines. I'm taking what has been calculated about benzene, acetaldehyde, butadiene, and MTBE levels. Then,
based on the animal study we derive a cancer potency figure and from that can calculate numbers of cancer deaths.
When you look at the various levels of chemicals in the atmosphere as a result of the use of conventional gasoline and
compare that to the use of reformulated gasoline containing MTBE we see increasing cancer risk because the MTBE
is there and we are assuming it does increase the risk. The NESCAUM figures talk about relative cancer risks - but those
are increasing it by a relative number of 8 as compared to a decrease risk because of the reduction in benzene levels that
is more on the order of 12 or 13 so that you have a net benefit plus. Then you have benefits from the other chemicals
as well. If MTBE is present in gasoline there is less benzene.

Commissioner Iverson expressed concern about the statement that the jury is still out on the impacts and effects of
MTBE.

Nancy Balter reiterated that she had stated the jury is out on carcinogenic. It is an area of active debate and there is a
consensus that based on the evidence that is currently available we should not consider it as a risk to humans in terms

of carcinogenicity in spite of the fact that the U.C. Davis report concludes otherwise.

Commissioner Johnson revealed he had a summary of the U.C. Davis report findings are very crucial to what is



happening. The report made the positive statement "thus there is no significant additional air quality benefits to the use
of oxygenates group such as MTBE in reformulated gasoline relative to alternative Galford II non-oxygenated
formulations". Ms. Balter cited this lower risk with MTBE oxygenate over standard fuel but the oxygenate that is
available is reformulated gasoline without MTBE so what is the relative risk difference.

Nancy Balter replied, with respect to the very positive conclusion of the U C Davis report made, it is limited in scope
for 2 reasons:

1) I believe that statement applies specifically to vehicles that have this advanced technology which is a relatively small
percentage of the fleet, as I understand it;

2) For reasons which I really don't understand, and I have been dealing with the health section of the report more than
the other, they really focused on combustion emissions and didn't consider evaporative emissions from the gasoline
which is the second important source so I question that statement in terms of how broadly it can be applied. I am very
worried about the additional impact of the evaporative emissions. The numbers that I gave were calculated by the
Northeast Regional Consortium that looked at conventional gasoline versus reformulated gasoline containing MTBE.
I am not sure that anyone has done the calculations or projections to answer the question of some form of reformulated
gasoline without MTBE or any other oxygenate. Obviously, California attempted to do it but only looked at the
combustion emissions.

Commissioner Johnson agreed the California regulations are rather open-ended on how they meet the standard so
predicting what is in the reformulated gasoline may be different from one refinery to the other so you are looking at a
different group of replacement molecules. I appreciate that the relative risk of MTBE for carcinogenic nature is small
in comparison to many other risk factors we have.

Commissioner Doppe asked about other health risks. There is the headache, nausea sort on the other end of the spectrum
is cancer but what about stuff in between? Have there been studies with regard to birth defects and other effects?

Nancy Balter explained that is all part of the routine toxicologic screening battery. There have been tests done in rodents
involving time exposures where at the end of the exposure every single organ is looked at, and as with all toxicologic
studies we are talking about exposures in the high dose group where these animals were etherized. (The E in MTBE
stands for ether) where they were out for the count by the end of their exposure day and similarly high doses used in
both reproductive and developmental toxicology testing. From these you develop a no effect level, a concentration and
exposure in the animals that has no effect and then you put all kinds of safety factors on that to come up with a level
that you would consider an acceptable daily intake in a human being. What would be an acceptable daily intake is quite
high, well above what anybody is going to achieve as the result of the use of MTBE in gasoline.

Commissioner Doppe recalled Commissioner Johnson talked about the difference in effective half life between a
chemical such as benzene, 6 months versus 27 years for MTBE and asked if he was wrong in assuming that despite the
fact that MTBE may or may not be as potentially damaging as a carcinogen as benzene it is an area of active debate.
The risk of being exposed to MTBE must be higher because benzene is going to decay at a far greater rate if it ever does
make it into the soil.

Nancy Balter noted that is the situation in water. The situation is air is very different and that is a result of evaporative
emission of gasoline and combustion of gasoline. Andrew Stocking will speak to you on MTBE in water.

Commissioner Iverson stated he assumed from Ms. Balter's comment that there is an active scientific debate going on.
Is there a time where we finally get to the point where the jury is out?

Nancy Balter explained the way it works is a chemical causes tumors in animals and that is all we know; we start with
the assumption that predicts human risk; we do studies to try and understand the mechanism by which this chemical
causes tumors in animals and as we collect data we may become more convinced that it causes tumors in animals but
the mechanism doesn't apply to humans so therefore we are going to back away from this conservative assumption, and



we are not going to consider it to be a human carcinogen. A lot of studies have been done on MTBE on mechanisms.
Depending upon who you are and a variety of other factors, you have a certain level of proof that you want before you
are going to say "O.K. - I am comfortable saying it is this mechanism so it is not" - that threshold was not reached by
the U.C. Davis panel, it was reached by IARC. There is one statement in the U.C. Davis report relating to the California
Public Health Goal Proposed Standard which is based on carcinogenicity brand MTBE right now, and they say they are
willing to accept that although recognizing that may change once more mechanistic data becomes available. The reason
it is a moving target is because we continue to learn more about MTBE and everything we are learning is saying "you
know we shouldn't consider it a human carcinogen" but U.C. Davis doesn't think we have learned quite enough yet that
they are comfortable stepping back from this default conservative assumption.

AC Turnipseed invited Ms. Balter to return in the future and thanked her for educating the Commission.

AC Turnipseed asked if the Commission needed to take action on this item today as it was publicly noticed as an action
item.

Executive Secretary Cowperthwaite explained it was on the agenda as an action item so action could be taken if the
Commission desired but you don't have to take action but if you did want to take action.

Attorney General Mischel informed the Commission that they are only considering to have the workshops before a
regulatory change.

AC Turnipseed called upon Andrew Stocking.

Andrew Stocking explained he is an Environmental and Chemical Engineer with Malcolm Pirnie, an environmental
engineering firm. His goal today is to serve as a resource for you on safety transport, remediation, drinking water &
treatment of MTBE in water within the context of what is going on in California.

A good capsule of the two types of gasoline is:

Reformulated gasoline which is 2% by weight oxygen used year-around in 0zone non-attainment areas and that equates
to 11% by volume MTBE; and a California Air Resources Board fuel used year around which doesn't have a mandate
for MTBE but it does have a 1.8% - 2.2% by weight oxygen. Most refineries choose to use MTBE to meet that
requirement. Concerns raised by California regulators regarding what has happened in Santa Monica and what is
happening in Lake Tahoe is the tip of the iceberg for what will happen in the rest of California, whether wide-spread
contamination will result. There is also concern that MTBE in surface water will persist and accumulate and concerns
related to the cost of drinking water treatment and remediation. The answer to all these questions evolves around the
properties of MTBE. MTBE has a very high solubility, a magnitude higher than the BTEX compound; the vapor
pressure of MTBE is also high and the part of MTBE is low which limits the applicability of air stripping; it has a low
TOC which is adsorption in the soil; and it is not retarded in the soil. A number of different things cause MTBE to get
into the surface water and ground water. In February, 1997 California's Department of Health Services added MTBE
to their list of other regulated chemicals and all public drinking water sources were required to sample for MTBE. As
of November 13, 1998, about 4,600 of the 11,000 drinking water sources in California have been sampled with 65
detections of MTBE, 1.4% of the sample sources. 38 are ground water sources and 27 are surface water sources. The
ground water sources are 18 above 5 parts per billion.

The largest taste and odor study to date is a 57 person consumer panel and the threshold from that study was 15 parts
per billion which is what we and industry were recommending for a secondary standard. There are 8 groundwater
sources above 35 parts per billion. There are no surface water sources greater than 15 parts per billion at the drinking
water plant intake and to date 3 systems have been shut down - two well fields in Santa Monica, 13 wells in South Lake
Tahoe and 1 well in Santa Clara posed a potential threat. The reason these wells are impacted is well vulnerability. If
awell is streamed in a shallow aquifer or if there is significant communication between the shallow aquifer and a deeper
aquifer the well is vulnerable. 12 or 13 wells in South Lake Tahoe that had MTBE concentrations were streamed in a
shallow aquifer and in Santa Monica a fault line served to communicate the upper aquifer with the lower aquifer.

In surface water MTBE is released from recreational boats which release 25% of their fuel unburned into the water



body. Half of that immediately vaporizes and the other half goes into the water. Dr. Glenn Miller from UNR researched
that study and other studies showed similar results. MTBE enters the environment with the other VTEX compounds
and has a relatively short half life, 4 days, due to oxidation - reaction with oxidants in the atmosphere. In surface water
it will volatilize a river rapidly because of mixing and rapid movement and in lakes and reservoirs the half life is days
to weeks. It will still do the volatilization of a litmus test, current volatilization and wind volatilization. In ground water
MTBE, as we have heard today, doesn't seem to biodegrade as rapidly as VTEX - it has a longer half life.

A California water district study on MTBE concentrations in surface water supports recreational activities. They
thought that concentrations of VTEX and MTBE increased during recreational activities, data from Lake Havasu and
Southern California following a jet ski competition when concentration became elevated. Once the jet ski
competition/recreational activity ended concentrations of all the compounds volatilized rapidly which indicates that
MTBE is not going to persist and accumulate in surface water, it will readily volatilize into the atmosphere where it will
be degraded.

MTBE has been shown that it does not readily biodegrade in the ground water and soil however work at Port Hueneme
has shown that by enhancing the subsurface condition with oxygen there is a rate of .03 days, about a half life of 18
days, so it is increasing the natural biodegradation under both aerobic and anaerobic conditions.

MTBE has been shown to be prone to higher degradation in the subsurface although it still does not biodegrade as
readily as the VTEX compound. Therefore there are limitations on the applicability of natural attenuation.

MTBE doesn't retard or isn't adsorbed on the soil. In groundwater MTBE can be found behind the VTEX on old
releases. Because MTBE has only been added recently to gasoline it has not had time to catch up to the VTEX.
Remediation technology that works for VTEX compounds works for MTBE as well except for natural attenuation.
Soil vapor extraction, air disparaging - technology of flushing air into the water -, pump and treat works well because
MTBE doesn't adsorb on the soil, and chemical oxidation works because MTBE is a organic chemical and readily
oxidized.

EPA recently informally surveyed 48 states in terms of remediation of MTBE sites versus sites without MTBE. They
found that for the majority of states MTBE increased the cost of remediation by less than 20%. The effectiveness of
remediation technology is clearly going to be a strong function of the hydrogeology. If a technology doesn't work for
MTBE because of the hydrogeology it also won't work for VTEX because of the hydrogeology in a low permeable zone.
EPA also looked at the remediation technologies that were working and air disparaging with successful pump and treat
worked well. The technology that had problems were the ones that relied on biodegradation. The work being done at
Port Hueneme will be useful and it will be interesting to see the results in the future.

With drinking water a number of remediation concentrations are high, on the order of 100 parts per million. By the time
MTBE flows and the VTEX plume migrates to the drinking water well concentrations have fallen below a part per
million. Technologies that can handle drinking water treatment are air stripping, advance oxidation and adsorption. The
oil and chemical communities in California have been working with the water community and affected parties to
evaluate the cost of water treatment technologies and they concluded that air stripping is the most cost effective
technology, depending on the ease of permit-ability and whether offset treatment is required.

Advance oxidation and activated carbon are always affective for removing MTBE, higher costs but at certain times those
methods are more convenient.

Currently, MTBE has not been shown to impact a large number of drinking water wells however it will impact those
wells that are streamed in the shallow aquifers in close proximity to a gasoline station. They are vulnerable.

Several drinking water wells in California have been shut down, required replacement or treatment. Treatment costs to
remediate MTBE are modest relative to VTEX compounds. There are limits on the application of monitored natural
attenuation and MTBE may increase characterization costs.

One issues that MTBE is pushing forward is source protection strategies: improved leak detection monitoring; end of
1998 tank upgrade requirements; and identifying vulnerable drinking water wells that are close to gas stations.

AC Turnipseed noted Mr. Stocking had talked about vulnerable wells and that MTBE has not appeared in any deep
wells and asked if it was the assumption that you find a layer between the two or that you just haven't had enough time
for gasoline to percolate to the deeper aquifer.



Andrew Stocking explained MTBE has been found in deep wells where there are improperly abandoned old wells. If
there is anything that will serve as a conduit for water to move through MTBE will follow as will other gasoline
constituents. MTBE will probably come quicker because it doesn't adsorb.

AC Turnipseed stated many of the valleys in Nevada have a definite shallow aquifer that is separated from the deep
aquifers by low permeability soils, lake bottom sediments, but that is not the case everywhere. If it were just great water
table conditions where there are unsaturated thickness until you get to the water table is it your testimony that the MTBE
will never get there or just hasn't had time to get there yet.

Andrew Stocking replied he would not want to say that it would never get there but there needs to be a vertical gradient
or faults that have a strong pumping gradient from a deeper well. When they shut off the wells in Santa Monica the
water level of the deeper aquifer went up 40 feet, an indication of a very strong pumping gradient. As will any chemical
if you put a force on it, MTBE will move into the deeper well. It depends on the hydrogeology and other conditions.

AC Turnipseed thanked Mr. Stocking for his testimony and invited him to appear before the Commission in the future.
AC Turnipseed called upon James Sohns and asked that his information be entered into the record as Exhibit 21.

James Sohns, President of the Nevada Cars Owners Association asked to go on record as being totally against MTBE.
California Senator Mountjoy pushed Senate Resolution 26 that listed 4% of California's water supply and 8% nationwide
is contaminated. Another study by Dr. Peter M. Joseph of the Pennsylvania School of Medicine goes into detail on
MTBE issues and talks about respiratory, neurological, cardiac and allergy problems. MTBE has been out there for a
long time, not just for a year or two. Alaska and Montana have banned it and elections in Northeastern States were just
won because people were against MTBE. Lawsuits have been won in North Carolina and in Santa Monica. There is also
a town in California that Unocal is rebuilding because of the MTBE issues. We don't need it. We are spending over
$2000 on every new car for new emission equipment so what is working, the emission equipment or the fuel?

The California Air Resources Board just had a meeting and found out that only 2% of the vehicles in California are
diesel but they cause 60% of the harmful particulates in California - benzene, dioxin, and other chemicals.

Jack Greco, Chairman of the Nevada Gasoline Retailers and Garage Owners Association and the Vice-chairman of the
State Of Nevada Air Quality Compliance Advisory Panel and member of the Clark County Air Pollution Control
Hearing Board commented that:

On September 22, 1998, the Air Quality Compliance Advisory Panel voted to support the CCHD Resolution 2-98 with
a caveat that we believe that the SEC and all other bodies involved with regulations regarding MTBE follow very
closely the activities that are going on in California;

A 7 year study by our association of gasoline pricing between Southern Nevada and Southern California. After you
compute the difference in tax and the 3¢ tariff that it costs to ship fuel through the CalNeva Pipeline the gasoline in
Southern Nevada averages 5¢ - 7¢ less than Southern California;

MTBE is a VOC so it is an air issue and not just a water issue; and

You can lower the Reid Vapor Pressure and lower the aromatics and olefins in fuel without adding MTBE and that
needs to be explored; and

The fuel that will be sent up from Southern California for this summer has no MTBE in it because of Utah's labeling
law. Refineries, concerned about disclosing what is in their fuel,

vote on what kind of fuel to bring up the pipeline, it gets configured by CalNeva Pipeline and they themselves voted
not to put MTBE in there so it did not have to be labeled for Utah.

Robert Hall revealed his training as a KC-135 tanker pilot for the Strategic Air Command, which resulted in a sensitivity
to fuel, has a bearing on his comments as does his training as a medical psychotherapist and membership in the
American Academy of Environmental Medicine, a part of the AMA.

This is history revisiting itself - i.e., Rachel Carson's Silent Spring. If you surf the net, put in MTBE and review the
research it will not match what you heard here today. Another thing to be aware of is the difference between toxicology



and immunotoxicology and there is no comparison between the two. At the end of World War II they came up with this
discipline in toxicology where 50% of rats poisoned died, you back it off by a factor of 100 and you say it is O.K. but
there is no science behind that, never was and never will be but that is the poisoning of the organism. Immunotoxicology
involves how your immune system reacts to a particular substance and you can react at one, two and three parts per
trillion - profound reactions of the immune system that get turned off as you increase the parts per trillion and suddenly
the reaction disappears and then you start coming into the poisoning reaction of toxicology. In other words the immune
system seems to get overwhelmed. Then you go into a poisoning situation and when people talk to me about toxicology
and cancer I know that we are in deep trouble. I am speaking today for the people with asthma, respiratory, neurological,
cardiac, allergic problems, sinuses, nose and throat, these hacking coughs. On a recent trip to Monterey I developed a
hacking cough just on that weekend.

Dr. Balter talked about the high doses and experiments on animals and we accept those results but we don't know what
is going to happen in 15 or 20 years. We try to compensate for that by giving animals a higher dose and over the years
those animals have been pretty good indicators as to what happens. My concern is that well-educated people understand
these concepts. Whenever anyone talks about the drop of a substance in a swimming pool I think you are being conned
and I caution you to be careful because it is the immune system we are concerned about.

John Link, a hydrologist, testified once that heptachlor, which was banned all across the country, would never get into
the water table in Hawaii and it did and it poisoned the water there. And when we talk about parts per billion this is huge
immunologically -parts per trillion can affect the immune system so I am not comforted by the discussion at all. The
best way to remediate MTBE out of the ground and water is not to put it in the fuel. Everything we have learned leads
us to believe that MTBE is bad news for fetuses and children whose systems are just formulating. So please be very
careful and keep your eyes and ears open.

Mr. Hall offered his service for further research and to obtain experts in the field of immunotoxicology to testify on the
issue.

Commissioner Iverson asked Andrew Stocking if MTBE accumulates in surface water.

Andrew Stocking explained California has seen MTBE concentrations during the summer, starting Labor Day weekend,
it gets to a certain level and remains constant until recreational activities stop. Then, within a couple of weeks, MTBE
concentrations drop to non-detect because it is volatilized out of the surface water. In surface waters it doesn't
accumulate or persist.

AC Turnipseed asked if the Commission wished to take action on the MTBE issue. so do you want to take action or -
Commissioner Gifford noted that based on today's testimony the issues of acuteness and cancer are open to
debate and the possible main concerns are volatility in air and solubility in water, probably resulting in odor and
taste problems and made the motion the SEC ask NDEP to further research the topic for us and if some action
is required by the Commission that we revisit the issue at a later date.

Commissioner Johnson seconded.

Commissioner Doppe asked if NDEP should be providing guidance in regards to water quality standards for the
compound.

Commissioner Gifford thought anything pertinent should be brought back to the SEC's attention.

AC Turnipseed reminded the Commission that the CCHD would like us to sanction or condone their resolution so that
they can meet all their air quality standards without MTBE. If they can meet the air quality standards without MTBE
in the fuel then they prefer not to have it. Although we learned a lot here today we are still pretty much in the dark -
Commissioner Gifford agreed CCHD could go ahead with the resolution but it would be inappropriate for the
Commission to endorse it at this point.

Commissioner Johnson reminded the SEC that the U.C Davis report, dated November 12, 1998, and other preliminary
reports out for peer review need to be evaluated by the March 31 time-line.



AC Turnipseed asked if the SEC would meet again before March of 1999.
Ex. Secretary Cowperthwaite reported a meeting is planned for late February of 1999.

Commissioner Iverson offered a modification to the motion that staff and the CCHD prepare data to be presented back
to the SEC. That information needs to be done in concert with what Michael Naylor and his group is doing. It would

Commissioner Gifford explained the intent of the motion was not that NDEP would exclude any group in terms of
coming back and reporting to the Commission.

Commissioner Doppe asked for clarification on what action the Commission would take in February after listening to
this report.

AG Mischel explained the Commission's jurisdiction involves the air pollution and the water pollution standards. If their
research indicates that a regulatory change is 