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A MESSAGE FROM THE ATTORNEY GENERAL

The adoption of administrative regulations is an important part of the process of
effectuating legidative policy. The Nevada Legisature has increasingly relied on the
adoption of administrative regulations by those persons charged with administering the law
as a means of addressing complex and technical issues and to provide an opportunity for
citizen participation in the making of law. Although virtually every state board,
commission, and agency engages in the adoption of regulations, there is little or no training
provided in this area.

As an aid to administrators and to members of the public, my Office has prepared this
fourth edition of Administrative Rulemaking - A Procedural Guide. The manual, published
originally in 1994 and updated in 1995, 1997 and 2002, is intended to provide an easy-to-
understand explanation of the steps required to adopt regulations and includes a checklist
and all the required forms. | hope it serves as a handy and frequently used reference for
Nevada's administrators and citizens.

Frankie Sue Del Papa
Attorney Generd
March 2002



REVISER'SNOTES

1995

The 1995 Nevada Legislature passed two hills that affect the procedural requirements for the adoption of administrative
regulations. Senate Bill 277 (Act of May 17, 1995, ch. 106, 1995 Nev. Stat. 128) became effective on May 17, 1995
and contains several new procedural requirements including changes in the way notice is given of public hearings on
proposed regulations. Senate Bill 573 (Act of July 5, 1995, ch. 672, § 3, 1995 Nev. Stat. 2580), passed and approved on
July 5, 1995, contains several technica amendments to Senate Bill 277. Among other things, SB 277: (1) requires
additional information to be included in the notice of a public hearing on a proposed regulation, (2) requires the notice
be posted at the public library in al counties in which the adopting agency does not maintain an office, and (3) requires
additional information to be included in the informational statement that must accompany an adopted regulation.

Assembly Bill 286 (Act of July 1, 1995, ch. 160, 1995 Nev. Stat. 239) became effective on July 1, 1995 and creates
additional requirements for a notice of intent to act upon a proposed regulation. The notice must now include, anong
other things, a statement of the estimated economic effect of the regulation on the business that it is to regulate and on
the public, a description of both adverse and beneficial effects, both immediate and long-term, and the estimated cost to
the agency to enforce the proposed regulation.

1997

The 1997 Nevada Legidature passed two hills that affect the procedural requirements for the adoption of administrative
regulations and an additional bill that will increase public access to regulations. Assembly Bill 120 (Act of June 6,
1997, ch. 127, 1997 Nev. Stat. 275) implements Ballot Question 5, an amendment to the Nevada Constitution, approved
by the voters, that authorizes the legislature to object to the adoption of regulations it finds exceeds statutory authority
or are inconsistent with legidlative intent. If the commission objects to a regulation, it is returned to the agency. The
agency may revise the regulation and continue to resubmit it until the objection is satisfied. If the agency elects not to
revise the objectionable regulation, the commission may suspend the filing of the regulation until the 30th day after the
next regular session of the legidature. Within the first 30 days of that session, the legislature may, by concurrent
resolution, declare that the regulation shall not become effective. If the legislature does not act upon an objection within
the first 30 days of the session, the regulation will be filed and become effective.

Assembly Bill 122 (Act of May 28, 1997, ch. 97, 1997 Nev. Stat. 185) requires additional information to be included in
the notice of intent to adopt regulations if the regulation overlaps or duplicates a federal regulation, is required pursuant
to federal law, or contains more stringent requirements than a federal law addressing the same subject. AB 122 also
amends NRS 233B.050 to require agencies to review all their regulations at least once every 10 years to determine
whether any should be repealed or amended and report the results to the legislature. The bill also amends NRS
233B.061 to require that an agency conduct at least one workshop to solicit comments from interested persons on the
general topics addressed in proposed regulations.

Assembly Bill 120 (Act of July 11, 1997, ch. 397, 1997 Nev. Stat. 1389) requires the legidative counsel to publish a
register of administrative regulations. The register, to be distributed to and maintained by several state and local offices
as well as on the Internet, must include the proposed and adopted text of regulations, including revisions, the notice of
intent to adopt regulations, the written notice of adoption required by NRS 233B.064, the informational statement
required by NRS 233B.066, and the effective date of the regulation. The legidative counsel is also directed to include
in the administrative code the date on which each agency last reviewed its regulations and the citation of authority by
which each section of a permanent regulation has been adopted.

1999

The 1999 Nevada Legisature passed two hills that affect the adoption of administrative regulations. Assembly Bill 12
(Act of June 8, 1999, ch. 472, 1999 Nev. Stat. 2405) revises the definition of “regulation” set forth in NRS 233B.038 to



include “[t]he general application by an agency of a written policy, interpretation, process or procedure to determine
whether a person is in compliance with afederal or state statute or regulation in order to assess a fine, monetary penalty
or monetary interest.” AB 12 also expands the list of things that do not constitute a regulation. Among other things, the
revised definition: (1) applies only to “the general application” of awritten policy, interpretation, process, or procedure;
(2) applies only to a written policy, interpretation, process, or procedure; (3) applies only where the agency is
attempting to assess a fine, monetary penalty, or monetary interest; (4) does not apply to a declaratory ruling or advisory
opinion issued in a specific case; (5) does not apply to afinding or decision in a contested case; (6) does not apply to a
published opinion of the Attorney General; and (7) does not apply where a person had “sufficient prior actual notice” of
the agency’s policy, interpretation, process, or procedure.

AB 486 (Act of May 31, 1999, ch. 443, 1999 Nev. Stat. 2070), effective January 1, 2000, adds several additional steps
to the process of adopting administrative regulations. It requires an agency to consider, before conducting a workshop
on a proposed regulation, whether the regulation will have an impact on a small business, defined as one that employs
fewer than 150 full-time or part-time employees. |f the proposed regulation will have an impact on small businesses,
the agency must attempt to consult with owners of such businesses, consider ways to reduce the impact, and prepare a
small business impact statement. The small business impact statement requires information similar to that contained in
the informational statement required for regulations generally. AB 486 also creates a procedure whereby a small
business can formally object to the adoption of aregulation. If an objection is filed, the agency must consider whether
the abjection has merit and, if it so finds, must amend the regul ation.

2001

The 2001 Legidature passed no hills that affected the adoption of administrative regulations.
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Introduction

» The Purpose of Rulemaking

Rules implement legislative policy
and therefore must be consistent
with that policy.

Because of the increasingly conplex nature
of our society, the |legislature cannot be
expected to anticipate and address every issue
that may arise in a particular area. It may
therefore properly delegate to an executive
agency part of its legislative authority to
i npl enent the policy it announces. Al t hough
such policy may, as a general rule, be broadly
defined, a specific_, statute nust delegate

r ul emaki ng authority.EI An agency has no
i nher ent authority to adopt regul ati ons.
" Agency" nmeans an agency, bur eau, board,

comm ssion, departnment, division, officer, or
enpl oyee of the executive departnent of the
state governnment authorized by law to nake
regulations or to determne contested cases.
(NRS 233B. 031)

The legislature nmay delegate rul emaking
authority in general ternms, such as where it

provides that the agency ‘“‘may . . . [a]dopt
such regul ations as are reasonabl e and necessary
for the administration of this chapter.” NRS

645C. 210(2)(a). The use of the word ‘““may’’ in
the statutory grant of authority usually
i ndicates that the rulemaking authority is

di scretionary. Di scretionary rules are those
that an agency may adopt, although it is not
required to do so. Mandatory rules are those

that the agency is required by statute to

1 See, Mstretta v. United States, 488 U S. 361, 109 S. C. 647, 102 L.Ed.2d
714 (1989).

2 Clark Co. v. State, Equal Rights Conmmin, 107 Nev. 489, 813 P.2d 1006
(1991).



adopt . B The | egi slature usually uses the word
‘““shall’> in defining such mandatory rules.
Whet her mandat ory or di scretionary,
adm ni strative regulations cannot contradict or
conflict Vﬁth the statute they are intended to
i mpl enent .

3 The Conmission of Real Estate Appraisers, for exanple, is required to
adopt regulations ‘‘[e]stablishing standards of professional conduct.’’
NRS 645C. 210(1) (d) (3).

4 Roberts v.

State of Nevada, 104 Nev. 33, 752 P.2d 221 (1988).
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Admi ni strative regul ati ons nust be:

» wWithin the statutory rulenmaking authority
of t he agency, consi st ent wth the
| egislative policy in delegating that
authority, and not arbitrary or capricious;

» consistent with rights guaranteed by the
Nevada and U.S. Constitutions;

» adopted in conpliance wth statutory
rul emaki ng procedures.
This Mnual is intended to assist those
charged with adopting regulations by briefly
describing the purpose and Ilimtations of

adm nistrative rulemaking and the statutory
requi rements for adopting them Since there may
be requirenments applicable to specific agencies,
the agency should consult its attorney whenever
It adopts regul ati ons.

An Overview

» Definition of Regulation

A reqgulation is defined by NRS 233B. 038(1) as:

1. * Regulation” neans:

(a) An agency rule, standard, directive or
st at enent of gener al applicability t hat
effectuates or interprets law or policy, or
describes the organization, procedure or
practice requirenents of any agency;

(b) A proposed regul ation;

(c) The anendnent or repeal of a prior
regul ation; and

(d) The general application by an agency
of a witten policy, interpretation, process or
procedure to determ ne whether a person is in
conpliance with a federal or state statute or
regulation in order to assess a fine, nonetary
penalty or nonetary interest.

2. The term does not i ncl ude:



A regulation has the force A proper I y adopt ed substantive
and effect of law.

(a) A statenment concerning only the
internal mnagenent of an agency and not
af fecting private rights or pr ocedur es
avai l abl e to the public;

(b) A declaratory ruling;

(c) An intraagency menorandum

(d) A manual of internal policies and
procedures or audit procedures of an agency
which is used solely to train or provide
gui dance to enployees of the agency and which
is not used as authority in a contested case to
determ ne whether a person is in conpliance
with a federal or state statute or regul ation;

(e) An agency decision or finding in a
contested case;

(f) An advisory opinion issued by an
agency that is not of general applicability;

(g) A published opinion of the attorney
general ;

(h) An interpretation of an agency that
has statutory authority to i ssue
i nterpretations;

(i) Letters of approval, concurrence or
di sapproval issued in relation to a permt for
a specific project or activity;

(j) A contract or agreenent into which an
agency has entered;

(k) The provisions of a federal |aw,
regul ati on or guideline;

(1) An energency action taken by an agency
that is necessary to protect public health and
safety;

(m The application by an agency of a
policy, interpretation, process or procedure to
a person who has sufficient prior actual notice
of the policy, interpretation, process or
procedure to determ ne whether the person is in
conpliance with a federal or state statute or
regulation in order to assess a fine, nonetary
penalty or nonetary interest;

(n) A regulation concerning the use of
public roads or facilities which is indicated
to the public by neans of signs, signals and
other traffic-control devices that conformwth
the manual and specifications for a wuniform
system of official__traffic-control devices
adopt ed pursuant to |[NRS 484. 781 or

(o) The classification of wildlife or the
desi gnation of seasons for hunting, fishing or
trapping by regulation of the board of wildlife
comm ssioners pursuant to the provisions of
Title 45 of NRS.
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http://www.leg.state.nv.us/NRS/NRS-484.html#NRS484Sec781

establ i shes a standard of conduct which has the
force of law '’ State ex rel. Tax Commin v.
Saf eway, 99 Nev. 626, 668 P.2d 291 (1983).

» Scope of the Administrative Procedure Act

The procedures described in this Manual
govern rulenmaking by agencies subject to the
rul emaking provisions of the Admnistrative
Procedure Act, NRS chapter 233B. Pursuant to
NRS 233B.039, certain agencies are entirely
exenpt from the contested case and rul emaking
provi sions of NRS chapter 233B. They are:

1. The Gover nor;

2. The Departnent of Prisons;

3. The University and Community Col | ege System
of Nevada;

4. The O fice of the MIlitary;

5. The State Gam ng Control Board,;

6. The Nevada Gam ng Conm ssi on;

7. The State Board of Parole Comm ssioners;

8. The Welfare Division of the Departnent of
Human Resour ces;

9. The State Board of Exam ners acting
pursuant to NRS chapter 217,

10. Except as provided in NRS 533.365, the
Ofice of the State Engi neer;

11. The Division of Industrial Relations of the
Departnment of Business and Industry acting
to enforce the provisions of NRS 618. 375;
and

12. The board to review clains in adopting
resolutions to carry out its duties

pursuant to NRS 590. 830.
NRS 233B.039(1). The statute should be exam ned

for addi ti onal exceptions and speci al
situati ons.

» Rulemaking vs. Adjudication

NRS chapter 233B contains separate sections
for ‘““Admi ni strative Regul ati ons’’ and



If the substance of an
agency’s action is to
establish a term or
standard of general
applicability, the
procedural formalities of
rulemaking will be
required, regardless of the
form or context of the
agency'’s action.

““ Adj udi cation of Contested Cases.’’ It is
i nportant to understand the distinction between
rul emaking and adjudication in order to
determ ne whether a particular agency action
requi res the observance of rul enaki ng procedural
formalities.

Adj udi cation is a determ nation of
i ndi vidual rights or duties. Legal
institutions tend to nmake such
decisions through an adversari al
process, usually a trial, and hence

| awyers t end to t hi nk of
adj udi cation as synonynobus WwWth a
trial.

* * *  Rulenmaking is a determ nation
of general applicability, by nature
prospective, although it my have
some incidental retroactive effect.

ook ok It is wusually said that

rulemaking is like the activity of

| egi sl at ors.

Charles H Koch, Jr., Admnistrative Law and
Practice, & 2.3, pp. 57-58 (1985). It is in this
activity that admnistrative agencies exercise
their quasi-legislative authority, just as their
function IS guasi - j udi ci al when deci di ng
contested cases.

Si nce agency actions may be | at er
invalidated if determined that the formalities
of rul emaking should have been observed, the
agency nust be careful to consider the nature of
its actions regardless of their form If the
substance of the agency’s action is to define or
establish a term or standard of conduct of
general applicability, it nmay be deened to have
engaged in rulemaking even if the action takes
place in the context of a proceeding nore akin
t o adj udi cati on.

In the case of Coury v. Wittlesea-Bell,
102 Nev. 302, 721 P.2d 375 (1986), the Public
Service Conm ssion was conducting a proceeding
to determne whether an applicant should be
granted a certificate of public convenience and
necessity to operate a |inobusine service. The
Commi ssion granted the application but limted
its effect to the operation of ‘‘stretch”
| i rousines of the type owned by the applicant,
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defining the termin a footnote of the decision.
Because it found the term stretch |inobusine to
be one of general applicability to effectuate
commi ssion policy, the district court reversed
the Comm ssion’s decision on appeal, holding
that the Comm ssion engaged in ad hoc rul enaking
Wi t hout observing the procedural rul emaking
requi rements of NRS chapter 233B. See al so, Las
Vegas Transit v. Las Vegas Strip Trolley, 105
Nev. 575, 780 P.2d 1145 (1989). The formalities
of rul emaki ng are not required, however, when an
agency nerely attenpts to enforce or inplenent
the requirenments of an existing statute. K- Mart
Corporation v. SIS, 101 Nev. 12, 693 P.2d. 562
(1985).

> Benefits of Rulemaking - Public Participation

The decision to engage in rulemaking may
come about in one of three ways:

» The legislature may mandate that an agency
adopt regul ations addressing a particular
subj ect ;

» The agency may exercise its discretion to
adopt a regulation within the permssible
scope of its statutory authority; or

» A nmenber of the public my petition the
agency to adopt, anend, or repeal a
regul ation. See, NRS 233B. 100.

Even where a nenber of the public has not
initiated a particular regulation, participation
in the rul emaking process by interested nenbers
of the public is a central theme of the
procedural requirenents of the Admnistrative
Procedure Act. See, NRS 233B.061.

Rul emaking my be wused as a tool for
fostering better under st andi ng of | egal
requi rements between an agency and those subject
to the law adm nistered by the agency. By the
adoption of interpretive rules, agencies nay
attenpt to renbve uncertainty or anbiguity in
the law. |In sone cases, regulations nay be used
to cure constitutionally defective statutes.

7



See, Universal Electric, Inc. v. Labor Commr,
109 Nev. 847 P.2d 1372 (1993). Rul ermeki ng
proceedings offer an opportunity for the
regul ators and those regulated to cooperate on
i ssues of nutual concern. Al t hough subject to
some degree of formality, it is generally I|ess
difficult to anend a regulation than it is to
anend a statute.

» Rules of Practice

Pur suant to NRS 233B.050(1)(a), every
agency nust adopt rules of practice, setting
forth the nature and requirenents of all fornmal
and informal procedures available, including a
description of all fornms and instructions used
by the agency. The agency nust review its rules
of practice at |east once every three years and
file with the Secretary of State a statenent
setting forth the date on which the review was
conpl eted and describing any revisions nade to
the rules as a result of the review
NRS 233B. 050(1) (d). Rul es of practice nust be
avai |l abl e for public I nspecti on. NRS
233B. 050(1) (b) .

A form used by the agency need not be
adopted by regulation or described explicitly in
the regul ation. A general description such as
‘““. . . on a form provided by the agency'’ is
sufficient. |If adopted in this manner, the form
may then be changed by the agency wthout
conplying wth the rulemaking requirenents of
NRS chapter 233B. If an agency elects to adopt
a form as part of a regulation, it nust be
anmended by regul ation but may not be included as
part of the Nevada Adm nistrative Code (NAC).
NRS 233B. 062.

> Declaratory Rulings and Petitions for
Rulemaking
Every agency IS required to adopt

regul ations that provide for the filing and
di sposition of petitions for declaratory orders
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and advi sory opinions as to the applicability of
any statutory provision, agency regulation, or
decision of the agency. NRS 233B. 120. In
addi ti on, every agency nmust provi de by
regulation for the form and procedure for
subm ssion by which interested persons nay
request the adoption, anendnent, or repeal of
regul ations. NRS 233B.100(1). Upon subm ssi on
of such a petition, the agency has 30 days
within which to deny the petition or initiate
rul emaki ng proceedi ngs. 1d.

Admi ni strative procedures for declaratory
rulings should facilitate, not conplicate, the
process of obtaining such relief as such rulings
have the benefici al ef f ect of preventi ng
confusion and msunderstanding regarding an
agency’s position in a particular matter. The
procedures may be as sinple as witing a letter
to the head of the agency or as formal as
conducting an evidentiary hearing followed by
the filing of briefs by the parties, depending
on the circunstances or w shes of the parties.
For an exanple of rules of this type, see,
Nevada Admi nistrative Code 232.020 to 232.060,
i ncl usi ve.

Rulemaking Procedure

» Summary

(%g

In general, the follow ng
steps nust be conpleted when
adopti ng regul ati ons:

» Di scuss the content or purpose of the
proposed rule with the board, comm ssion, or



agency head w th rul emaking authority. Dr af t
t he | anguage.

» In the case of a permanent regulation, send a
draft of the rule to the legislative counsel and
the State Librarian. Keep a copy avail able for
public i nspection.

» Consider the inpact of the regulation on snall
busi nesses and, if necessary, consult with snall
busi ness owners and prepare a snall business
| npact st atenent.

» Conduct at |east one workshop with interested
persons to discuss the general topics addressed
in the rule.

» Set a hearing for public coment, draft a notice
of the hearing, and post it.

» Conduct the public hearing.

» Evaluate and consider witten and oral public
comrent on the rule and any revisions of form
and style mde by the legislative counsel.
Discuss the comments nmade wth the board,
comm ssion, or agency head, if necessary. Amend
the draft rule to r%fl ect any changes resulting
from public conment.

» Draft an informational statenent describing the
rule and rul emaking proceeding. Prepare the
Formfor Filing of Adm nistrative Regul ations, a
copy of which is included in Appendix E of this
Manual . File the form and informational
statenment together with the final rule with the
Legi sl ati ve Counsel Bureau. Upon conpl etion of
its review, the Legislative Counsel Bureau wl |
file the rule with the Secretary of State. File
a copy of the rule bearing the seal of the
Secretary of State with the State Librarian.

In the case of boards or conmissions, the proposed regulation should be
di scussed at a public meeting conducted in conpliance with the Open
Meeti ng Law.

® If any substantive changes were made to the rule after its initial
revision by the |egislative counsel, submt the changes to the |egislative
counsel for further review See, NRS 233B.063(2).
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In the <case of a tenporary or energency
regulation, file a copy of the regulation as
adopted and the informational statenent with the
| egi sl ative counsel .

» Types of Regulations

The three types of
regulations are:

1. Permanent;
2. Temporary; and

3. Emergency.

Except for the requirement that the
legislative counsel review the
proposed regulation before its
adoption, a temporary regulation

must be adopted in accordance with
the same requirements applicable to

the adoption of permanent
regulations.

The term
regul ation
subsequent |

There are three types of regul ations, each
W th di fferent pr ocedur al requiremnents.
Per manent regul ati ons are adopted using all the
procedural formalities required by NRS chapter
233B. Tenporary regul ations are adopted in |ieu
of permanent regulations during the period
i mrediately before and during legislative
sessions when the staff of the |legislative
counsel is busy drafting |legislation. Energency
regul ati ons nmay, under energency circunstances,
be drafted w thout holding public hearings or
observing other procedural formalities. Only
per manent regul ati ons becone part of the Nevada
Adm ni strative Code.

Temporary Regulations

If the agency mhshes to adopt a regul ation,
anend, or suspend a pernanent regul ati on
between July 1 of an even-nunbered year and July
1 of the succeedi ng odd-nunbered year, it nust
adopt a tenporary regulation. A regul ation
proposed during this tinme period nmay be adopted
Wi thout first submtting it to the legislative
counsel for review pursuant to NRS 233B. 063 and
233B. 064. NRS 233B. 063(3)(4). Such a regulation
expires by limtation on Novenber 1st of the
odd- nunbered year. The term al so includes any
other regulation that is effective for 120 days
or less and is not an energency regulation. NRS
233B. 0385.

If the agency wshes to continue the

‘“suspend’’ is used instead of ‘‘repeal’’ because a tenporary

automatically expires unless a permanent regulation is
y adopt ed.
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tenporary regulation as a permanent one, it
should anticipate its expiration date and submt
a permanent regulation to the Iegislativ%
counsel in tinme enough to permt his review

Wth the exception that they may be adopted
before review by the l|egislative counsel, the
pr ocedur al requirements for adoption of a
tenporary regulation are the sane as those
required féﬂ a permanent regul ation. Wth one
exception, an agency adopting a pernmanent
regulation to coincide with the expiration of a
tenporary regqulation nust provide a second
notice and public hearing. NRS 233B.060(2). It
must also conduct a second workshop. A
tenporary regul ati on becones effective when the
final version and a copy of the informational

statenment required by NRS 233B.066 is filed with
the Secretary of State. A copy of the final

version and informati onal statenment nust al so be
filed with the | egislative counsel.

Emergency Regulations - NRS 233B.0613

Emergency regulations may be adopted and

Emergency regulations may becone effective imediately upon their filing
be adopted quickly withfew - \j t h t he Secretary of State. They are effective

procedural requirements,
but are effective only 120

days.

10

for a period of not |onger than 120 days. An
energency regulation may be adopted only under
the follow ng circunstances:

1. The agency nust submt to the governor a
witten statenent of the enerngcy and the
reasons for that determ nation;

The |l egislative counsel is required to conplete his review of the proposed
regulation within 30 days after it is submtted to him NRS 233B.063(2).
To allow for unanticipated delays, subnmit the rule for review at |east 60
days before the expiration date of the tenporary regul ation.

The Public Service Conmission nmay adopt a substantively equivalent
permanent regul ation without further notice or hearing, but the |anguage
of the permanent regulation nust first be approved or revised by the
| egi sl ative counsel and the adopted regulation is subject to review by the
| egi sl ative comm ssi on.

Al though the term ‘‘enmergency’’ is not defined for purposes of this
section, the legislature has defined the term for purposes of waiving the

12



2. The governor nust endorse the statenent of
the enmergency at the end of the full text
of the statement on the original copy of
t he proposed regul ati on; and

3. A copy of the regulation that includes the
statenent of energency endorsed by the
governor, together wth the infﬁﬁnational
statenment required by NRS 233B. 0662 and the
Form for Filing Adm nistrative Regul ations,
must be filed with the Secretary of State
and the Legislative Counsel Bureau. The
statenment of energency nust be included in

the energency regulation for al |
pur poses.

A regulation may be adopted by this energency
procedure only once. If an agency adopts a
tenporary or permanent regulation that becones
effective and is substantively identical to its
effective energency regulation, the energency
regul ati on expires automatically on t he
effective date of the tenporary or pernanent
regul ation. NRS 233B. 0613.

Permanent Regulations

(34

A permanent regulation is a regulation
which is not an energency regqulation or a
tenporary regulation.’”’ NRS 233B. 036. As can
be seen by this definition, energency and
tenporary regulations are exceptions to the

gener al rules governing the adoption of
per mnent regulations. Since nost energency and
t enporary regul ati ons becone per manent

regul ati ons, anyone involved in the rul emaking
process should be famliar with these rules.

11

three-day notice requirenent for neetings of public bodies as ‘‘an
unf oreseen circunstance which requires inmediate action and includes, but
is not linmted to: (a) disasters caused by fire flood, earthquake or other
natural causes; or (b) any inpairment of the health and safety of the
public.’” NRS 241.020(5).

The informational statenent submitted with an energency regul ation need
not include itens relating to the conduct of a public hearing. NRS
233B. 066( 2) .
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» The Drafting Process

Step One:

Draft the Regulation.

Every regul ati on adopted by an agency mnust
include a citation of the authority pursuant to
which it, or any part of it, was adopted, the
address of the agency, and an explanation of any
procedures for obtaining clarification of the
regulation or relief fromthe strict application
of its terns if the agency is authorized by
specific statute to grant such relief. NRS
233B. 040( 2) .

The basic criteria for the nechanics of
form and style for admnistrative regulations
are t hose set forth in NRS  233B. 062:
accessibility, clarity, and conci seness. Beyond
this, since the Legislature has prescribed a
single adm nistrative code, it seens appropriate
to attenpt reasonable harnony of style wthin
it. Thus, while there may well be two or nore
ways of expressing a particular thought which
are equally clear and concise, one should be
chosen and followed throughout the code. In
maki ng these choices, the NRS form is usually
foll owed, not only because its style has been
carefully considered over many years but also
because there is an advantage to the user
i nherent in consistency between the regul ations
and the statutes.

Every per manent regul ati on nmust be
submtted to the |egislative counsel who shal
exam ne and, if appropriate, revise the |anguage
submtted so that it neets these criteria.
NRS 233B. 063(1). Those charged wth the
responsibility of initially drafting t he
| anguage for the proposed regulation should,
however, follow these general guidelines.

Sections

1. All regulations are divided into sections
nunbered consecutively from 1. For the
first section, ‘‘Section 1. is witten
out. The abbreviation ‘“Sec.’” is used for

14



succeedi ng sections.

2. Sections should be short. Several sections
can be related by nunbering or by subheads
out si de the body of the sections.

3. The internal arrangenment of a section is
t he same as used in NRS.

1. Subsection
(a) Paragraph.
(1) Subparagraph.
(1) Sub subparagraph. (Designated by

Ronman numer al s)

4. Do not assign nunbers for codification to
new sections or renunber sections already
codified in the Nevada Adm nistrative Code.
The | egislative counsel assigns the section
nunbers when the regulation is incorporated
into the Nevada Administrative Code. It is
appropriate, however, to make suggestions
regardi ng pl acenent of sections.

5. A new section to be added to a chapter in

the Nevada Administrative Code should have
the follow ng prefatory | anguage:

Chapter __ of NAC is hereby anended by

adding thereto a new section to read as
fol |l ows:

If two or three new sections are added:

Chapter __ of NAC is hereby anended by
adding thereto the provisions set forth as
sections ___ and ___ of this regulation.

Chapter __ of NAC is hereby anended by
adding thereto the provisions set forth as
sections : ~__and __ of this

regul ation.

If four or nore new sections are added:

Chapter __ of NAC is hereby anended by
adding thereto the provisions set forth as
sections to __, inclusive, of this

regul ation.

15



The |anguage of a new section being added
to the Nevada Adm ni strative Code should be
underscored (or italicized). Do not
underscore the nunber of the section.
Exanpl e:

Sec. 3. A contractor may .

Sec. 3. A contractor nay .

If a section in the Nevada Admnistrative
Code is being anended, the prefatory
| anguage i s:

NAC ~  is hereby anended to read as
foll ows:

If a section is being repealed, the
prefatory | anguage is:

NAC _ is hereby repeal ed.

If nore than one section is repealed, all
the repealed sections should be listed in
nunmerical order in one section. Al ways
make sure, particularly in a large
regulation, that you do not repeal a
section you are also anending in the sane
regul ati on.

To anmend a section from the Nevada
Adm nistrative Code, material to be del eted
should be placed in brackets and new
materi al underscored. New material should
follow a set of brackets. For exanpl e:

The board’ s [ st andar ds] procedur al
requl ations shall control the conduct of
[ di sciplinary heari ngs] al | f or mal

pr oceedi ngs.

Generally, punctuation should be added
after the closing bracket. The exceptions
are that an added period shoul d precede the
brackets and that when punctuation alone is
bei ng added, such a change should also be
pl aced before the brackets. Exanpl es:

16



Fine [or] , revocation or probation.

I ssuance of a license. [or renewal. ]

For clarity, if there are only one or two
wor ds between two sets of brackets, all the
| anguage should be included in one set of
bracket s. The following exanple is what
not to do:

[ Such] These contracts [shall] nust include
[ provi sion] provisions for the .

| nstead, do the follow ng:

[ Such contracts shall include provision
for] These contracts nust i ncl ude
provisions for

Definitions

1.

A definition should be used only for a word
that is used in a sense different fromits
nat ur al meaning or whose neaning 1S
extended or limted for the purposes of the
regul ation or chapter in which it occurs
(do not define a word that does not occur
in the regulation or chapter).

A definition must only define the word or
term and nust not contain any substantive
provi si ons.

If a word is defined in NRS, it should be
used in the sane sense in any related
regul ations and defined by saying, for
exanpl e: ‘““Controll ed substance’’ has the
nmeani ng ascribed to it in NRS 0.031.

Common Terms of Art

17



A command is expressed by ‘‘shall;’’ a

prohibition by ‘‘shall not." ‘“No person
shall’’ is not acceptable usage. Use
‘“shall’’ when a duty to act is inposed.

Renmenber that only persons and other |egal
entities can performa duty.

Use ‘“‘nust’’ to express a requirenent when:

(a) The subject is a thing. For

exanpl e: ““ The application nmust be

acconpani ed by a fee of . "

(b) The verb is in the passive voice.
i

For example: ‘‘A

censee whose bond has
expired must be . ’

(c) Only a condi ti on precedent and not
a duty is inposed. For exanple: ‘“A person
who desires to be licensed nust file an

application .

Per m ssive conduct is expressed by ‘‘my."’
The negative expression ‘‘No person may

."7 1s appropriate.

A reqgulating authority cannot command

itself. If the agency intends to promse
that it wll act in a certain way, the
appropriate phrase is, for exanple, ‘‘The
board wi || N

The following is a partial |ist of words
and phrases that should be avoi ded:

e ‘‘individual’’ as a noun

e ‘‘prior to.”” Instead use ‘‘before’

e ‘‘such’” unless it neans ‘‘of this
kind> or is followed by ‘‘as’’ or
““that’’

e ‘‘“due to.’’ Instead use ‘‘because of"’

« ‘‘duly”

e ‘“herein”

e ‘‘professional’’ as a noun

e ‘“‘inplenment’” as a verb. | nstead use
‘“carry out’’

e ‘‘utilize.”” Instead use ‘‘use’”’

Use verbs in their sinplest and nost active
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form For exanpl e: Instead of ‘‘give
consi deration to'’ use ‘‘consider,’’ instead
of ‘*have know edge of’" use ‘‘know,’’ and
i nstead of ‘‘nmake paynent’’ use ‘‘pay.’’

7. Do not wuse jargon. Wrds wused in a
regul ati on shoul d be f ound in t he
dictionary. A common fault of contenporary
speech and witing 1is the stringing
t oget her of nouns when all but the l|ast are
being used as adjectives as in ‘‘health
care delivery system’’ Use prepositions
to avoid this (‘*System for delivery of
health care’’).

8. As in NRS, the nasculine gender should be
used unless the regulation is limted to
female or artificial persons.

9. Al ways use the singular nunber unless only
the plural applies.

10. Do not use redundant | anguage. A provision
of a regulation that repeats the provisions
of a statute, verbatim or in substance, is
not void, but it is redundant. Therefore,
a regul ation should contain no text covered
by a statute.

Material Incorporated by Reference

NRS 233B. 040 authorizes the adoption by
reference of material published by another
authority. A regulation that incorporates such
material nust state where a copy of the materi al

may be obtained and how much it costs. The
agency is required to file a copy of the
material incorporated by reference with the
Secretary of State and the State Librarian. In

addi ti on, a copy of the nmaterial shoul d
acconpany the adopted regulation filed with the
| egi sl ati ve counsel. The | egislative counsel
will file the regulation with the Secretary of
St at e. When the agency files a copy of the
adopted regulation with the State Librarian, a
copy of the material incorporated by reference
nmust acconpany the regul ation.
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Typical Order of Sections in a Regulation

Chapters and sections should be anended in
numeri cal order. New sections added to a
chapter are placed before anended sections for
that chapter. If definitions are added wth
other new sections, the definitions appear
before the substantive provisions. The
followng is an outline of the typical order of
sections in a regul ation:

1. New sections for a particul ar chapter.

(a) Definitions.

(b) Substantive provisions.

Amended sections in that sanme chapter in
nuneri cal order.

If applicable, new sections for another
chapter in nunerical order

Amended sections for that <chapter in
nunmeri cal order.

Repeal ed sections in nunerical order.
Effective date. (This is rarely used in a
regul ati on. Normal ly, the regulations
becone effective upon filing.)

o0 k~ w DN

> Legislative Review

Pre-Adoption Review

Step Two:.
Submit the text of the
proposed regulation to the
legislative counsel and the
State Librarian.

At or before the time of giving notice of
Its intention to adopt, anend, or repeal a
per mnent regulation, the agency nust deliver a
copy of _the proposed rule to the legislative
counsel .2 The | egi sl ati ve counsel, pursuant to
NRS 233B.063, nust review the regulation to
determne if the | anguage is clear, concise, and
suitable for i ncorporation in the Nevada

12 If the regulation is submtted to the legislative counsel for review,
either initially or as the result of substantive changes nade to it after

its initial

review, between July 1 of an even-nunbered year and July 1 of

an off-nunbered year, it nust be adopted as a tenporary regul ation. NRS

233B. 063(2) .
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Submit the rule to the legislative
counsel a week or two before
noticing the hearing to receive
public comment so that the rule
as revised by the legislative
counsel is available for review at
the time of the hearing.

Adm ni strative  Code. That same  section
prohibits the |egislative counsel from altering
the neaning or effect of the regulation wthout
the consent of the adopting agency. This may
occur inadvertently because sonme regul ations are
very technical and the person reviewing the
regulation is not an expert in that field. | f
this occurs, the Legislative Counsel Bureau
shoul d be notified and the probl em di scussed and
resol ved.

If the regulation is changed after this
initial review and approval by the legislative
counsel, such as in the case of changes made as

the result of public coment, it nust be
submtted to the |egislative counsel again for
revi ew. NRS 233B. 064(2). The legislative
counsel nmust return the regulation wth
appropriate revisions within 30 days. Agenci es
whose budgets are not supported entirely from
the State general fund will be required to pay

the cost of review and revision.

Post-Adoption Review

After a regulation has been adopted, the
agency nust deliver a copy, together with the
I nformational statenent required by NRS 233B. 066
and t he Form for Filing Admi ni strative
Regul ations, to the Director of the Legislative
Counsel Bureau (Director). If the agency
submts an adopted regulation which it is
required to adopt pursuant to a federal statute
or regulation and the regulation exceeds the
agency’s specific statutory authority or sets
forth requirenents that are nore stringent than
a statute of this State, the agency must i nclude
a statenent that adoption of the regulation is
required by federal statute or reqgulation and
include a citation to the federal statute or
regul ati on invol ved.

In nost cases, the agency may conply with this requirenent by sinply
noting any

substantive changes when it subnits the final, adopted

regul ation with the Legislative Counsel Bureau.
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Al though pursuant to NRS 233B.067 the
Legi sl ati ve Commi ssion nay review the regul ati on
for conformty with legislative authority and
intent after it has been adopted, in practice,
the Conmmission has directed the |legislative
counsel to select from the many regulations
adopted those few where conformty seens | acking
for further consideration by the Conm ssion. To
avoid any difficulty after adoption, t he
regulation 1is examned for this conformty
before the nechanics of form and style are
consi dered and before the regulation is adopted.
If the legislative counsel believes there is a
guesti on whether the substance of a regulation
conforns to legislative authority and intent,
this question is discussed and resolved with the
agency as soon as possible.

Legislative Suspension of Regulations

Although in the mjority of cases any
guestions regarding an agency’'s statutory
authority to adopt a regulation are resolved
informally with the |egislative counsel before
adoption of the regulation, the Legislative
Conmmi ssi on may suspend the filing of a permnent
regul ation after its adoption if it determ nes
t hat :

1. In the case of a regulation purportedly
required by federal law, the regulation is
not required by federal |aw,

2. The regul ation does not conform to
statutory authority; or

3. The regul ati on does not conform to
| egi sl ative intent.

NRS 2338.067(4).m If the Legislative Comm ssion
objects to a regul ation on one of these grounds,

Legi sl ative suspension of regulations is the result of voter approval of
Bal | ot Question 5, an anendnent to the Nevada Constitution approved by the
voters in 1996.
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the agency nmay revise the regulation until the
Commission wthdraws its objection and the
Director files the regulation with the Secretary
of State and notifies the agency of the filing.
NRS 233B.0675. If the agency refuses to revise
the regulation, the Comm ssion may suspend the
filing of the regulation until the 30th day of
the next regular session of the Legislature and
notify the agency that the rule is not effective
and may not be enforced. Before that date the
Legi sl ature may, by concurrent resolution,

declare that the regulation wll not becone
effective and the agency may not enforce it. |If
the Legislature has not so declared by the 30th
day of the session, the Director wll file the
regulation with the Secretary of State and
notify t he agency of t he filing.

NRS 233B. 067(3).

» Impact On Small Businesses

Step 3:
Consider the impact of the
proposed regulation on
small businesses and, if
necessary, prepare a small
business impact statement.

st andar ds

Before conducting a workshop on a proposed
regul ati on, the agency nust consider whether the

regulation wll ““Ti]npose a direct and
signi fi cant economc burden upon a snmall
busi ness’’ or ‘““Id]irectly restrict t he
formation, operation or expansion of a small
busi ness.’’ NRS 233B. 0608(1). A small business

Is a business operated for profit that enploys
fewer than 150 full-time or part-tine enpl oyees.
NRS 233B. 0382. |If the agency concludes that the
proposed regulation will have such an inpact, it
must: (1) ‘‘Insofar as practicable, consult with
owners and officers of small businesses that are
likely to be affected by the pr oposed
regulation,’”” (2) ‘‘Consider nethods to reduce
t he i npact Of the proposed regul ation on smal

busi nesses, ”’®and (3) ‘‘Prepare a small business
| npact statement and rmake copies of the
statenent available to the public at the

To reduce the inpact of the proposed regulation on small businesses, an
agency nay:

(1) sinplify the proposed regulation, (2) establish different

of conpliance for snmall businesses, and (3) allow a snmall

business to pay a lower fee or fine. Act of May 31, 1999, ch. 443, § 3

1999 Nev.

Stat. 2071.
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wor kshop conducted and the public hearing held

pursuant to NRS 233B.061.'" NRS 233B.0608(2).
If a small business inpact statenment is
required, it nmust include the follow ng

i nformati on:

1. A description of the manner in which
comment was solicited from affected small
busi nesses, a summary of their response,
and an explanation of the manner in which
other interested persons nay obtain a copy
of the summary.

2. The estimated economc effect of the
proposed regulation on the small businesses
which it is to regulate including, wthout

limtation:
(a) Both adverse and beneficial effects;
and

(b) Both direct and indirect effects.

3. A description of the nethods that the
agency considered to reduce the inpact of
t he proposed regul ation on small businesses
and a statenent regarding whether the
agency actually used any of those nethods.

4. The estimated cost to the agency for
enforcenment of the proposed regul ation.

5. If the proposed regulation provides a new
fee or increases an existing fee, the total
annual anount the agency expects to
collect, and the manner in which the noney

will be used.

6. | f t he proposed regul ati on I ncl udes
provi sions which duplicate or are nore
stringent than federal, state, or |ocal

standards regulating the same activity, an
expl anati on of why such duplicative or nore
stringent provisions are necessary.

NRS 233B. 0609.

A smal|l business that is adversely affected
by a regulation may object to all or a part of
the regulation by filing a petition with the
agency within 90 days after the date on which
the regulation was adopted. Grounds for the
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petition may include: (1) the agency failed to
prepare a required snall busi ness i npact
statenment; or (2) the small business inpact
statenment prepared by the agency did not
consider or significantly underestimted the
economc effect of the regulation on snal
busi nesses. If the agency determ nes that the
petition has nerit, it may take action to anend
the regulation. NRS 233B. 105.

» Workshops

Step 4.
Conduct at least one
workshop to discuss the
general topic or topics
covered by the proposed
regulation.

For exanpl e,

Before conducting public hearings on the
proposed regul ation, the agency nust conduct at
| east one workshop to solicit comments from
| nterested persons on one or nore general topics
to be addressed in the proposed regulation.
NRS 233B. 061(2). At l|least 15 days in advance of
the workshop, the agency nust provide witten
notice to every person on the agency’'s nmailing
| i st for recei pt of notice of pr oposed
regul ati ons and such additional notice as wll
I nform the general public and any busi ness tha@
may be affected by the proposed regulation
The notice nust describe the general topics to
be di scussed at the workshop.

The statute specifies neither the form of
the notice nor the procedure to be wused in
conducting the workshop. It is clear, however
the Legislature intended the workshop to provide
I nterested persons with an opportunity to neet
informally with agency staff to discuss the
gener al subj ect matt er of the regqgulation
proposed to be adopt ed.

An agency may conduct a workshop at the
earliest stages of its consideration of a
proposed regqgul ation. The statute does not
require the agency to have drafted | anguage for
the proposal at the tinme it conducts a workshop.
It is therefore permssible for an agency to
conduct a workshop to discuss the general

an agency proposing a regulation that will affect a regul ated

i ndustry should probably provide sone neans of witten notice to al
persons in the industry |icensed by the agency.
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subjects to be addressed in a regulation to be
drafted in the future.

It is also permssible for an agency to
conduct the workshop after it has drafted the
| anguage of a proposed regulation. To sinplify
the procedure in this situation, the agency nay
plan for the workshop at the sanme tinme it plans
for the public hearing. That way, the agency
may provide the formal notice of public hearing
at the same time and in the sanme manner as the
notice of workshop. Notice of the workshop
could consi st of a letter or st at enent
describing the purpose of the neeting and the
general topics to be discussed. An exanpl e of
such a notice is included in Appendix C To
further sinplify things, the agency nmay conduct
the workshop inmediately before the public
hearing on the proposed regulation. Al t hough
the statute is silent on the issue, agencies
should maintain a record of the workshop in the
same nmanner as that of the public hearing and
should include in its informational statement a
section describing each workshop conduct ed.

> Notice of Intent to Adopt Regulations

Step 5:
Prepare and post the

notice of intent to act
upon regulations.

Except I n t he case of ener gency
regul ati ons, before adopting, amendi ng, or
repeal ing any pernmanent or tenporary regulation
and before adopting a tenporary regulation as a
per mnent regulation, the agency nust give at
| east 30 days’ notice of its intended action
unl ess a shorter period of tinme is specifically
permtted by statute. NRS 233B.060(1).

The notice of intent to act upon a
regul ati on nust include the foll ow ng:

1. A statenent of the need for and the purpose
of the proposed regul ati on;

2. Either the text of the proposed rule or a

description of the substance of the rule
and the subjects and i ssues involved;
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3. The estimated economc effect of the
regulation on the business that it is to
regul ate and on the public. These nust be
stated separately and in each case nust
i nclude both adverse and beneficial effects
and both i medi ate and | ong-term effects;

4. The estimated cost to the agency for
enforcenent of the proposed regul ation;

5. Any regulations of other state or |ocal
governnental agencies that the proposed
regul ation overlaps or duplicates, and a
stat ement expl ai ni ng why the duplication or
overl appi hg 1S necessary;

6. If the regulation overlaps or duplicates a
f eder al regul ati on, the name  of t he
regul ati ng f eder al agency. | f t he

regulation is required pursuant to federal
law, a citation and description of the

federal |aw. If the regulation includes
provisions that are nore stringent than a
f eder al | aw that regul ates the sane

activity, a summary of those provisions;

7. The date, tinme, and place where, and the
manner in which, interested persons nay
present their views on the proposed rule;

8. All addresses where the text of the rule
may be inspected and copi ed,;

9. The exact Iaiﬂuage of the subsection 2 of
NRS 233B. 064; " and

10. A st at enment i ndi cati ng whet her t he
regul ation establishes any new fee or
I ncreases an existing fee.

Pursuant to NRS 233B. 0603(2), the Attorney
General has adopted a regulation (NAC 233B. 010)
that specifies the formof notice to be used in

NRS 233B. 064(2) provides: ‘‘Upon adoption of any regulation, the agency,
if requested to do so by an interested person, either before adoption or
within 30 days thereafter, shall issue a concise statement of the

principal reasons for and against its adoption, and incorporate therein
its reason for overruling the consideration urged against its adoption.’’
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rul emaking. A copy of this rule is included in
Appendi x B of this Manual and should be used in
all cases to provide the required notice of
r ul emaki ng.

At the tinme of giving the notice, the
agency nust deposit one copy of the notice and
text of the proposed regulation with the State
Li brarian and keep at |east one copy in each of
its offices fromthe date of the notice to the
date of the hearing for inspection and copying
by the public. The agency nust al so deposit one
copy of the notice and text of the proposed
regulation with the librarian of the main public
library in any county where the agency does not
mai ntain an office. NRS 233B.0607(1). The text
of the proposed regulation nust include the
entire text of any section of the Nevada
Admi ni strative Code that is proposed for
anendnment or repeal. NRS 233B. 0607(2). A copy
of the notice nust also be provided to the
Legi sl ati ve Counsel Bureau. NRS 233B. 0603(1)(f).

Agencies have an affirmative duty to
solicit comment on their proposed regulations.
NRS 233B. 0603 requires the agency to ‘‘solicit
comrent generally from the public and from
businesses to be affected by the proposed

regul ation.’”’ In addition, agenci es  mnust
maintain mailing lists of persons who have
requested in witing that they be inforned of
proposed regulations and nmail the notice of
Intent to act upon the regulation to all persons
on the |ist. As a general rule, the nore
notice, the better. At a mninum the notice

shoul d be posted at all of the agency's office
| ocations. Notices may al so be posted at other
public or private places such as courthouses or
the offices of business associations or groups
that will be affected by the regul ation.

» The Public Hearing

Step 6:
Receive oral
comments about the
proposed regulation at
a public hearing.

At the tinme and place set for hearing on
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t he proposed regul ation, the agency nust afford

‘“all interested parties . . . a reasonable
opportunity to submt data, views or argunents
upon a proposed regulation.’ Al ternatively,

parties may submt their views in witing. The
agency nust set a deadline in the notice of
hearing for the subm ssion of witten conments.
In the case of regulations expected to be
adopted at the sanme tine as the hearing, that
deadl i ne should be set a reasonable tine before
the hearing to permt those acting on the rule

to consider the comrents. |If the rule will not
be adopted at a public hearing, such as the case
wher e a single agency adm ni strator S

aut hori zed to adopt the rule, there is no reason
to i npose an early deadline on the subm ssion of
witten comments, nor is the agency prohibited
from extending the tinme for receipt of witten
coments. The person conducting the hearing
could, for exanple, permt the subm ssion of
witten testinony at the hearing itself or
within atinme frame set by the agency beyond the
date of the hearing. This would be especially
appropriate if the agency does not intend to
consider all public coments and act on the
regul ati on on the sane day as that schedul ed for
recei pt of oral comments.

Record of the Hearing

The agency nust keep, maintain, and nake
avail able for public inspection the mnutes of
the public hearing. NRS 233B. 061(2). The
m nutes nust incl ude:

1. The date, tinme, and place of the neeting;

2. The nenbers of the body who were present
and those who were absent;

3. The substance of all matters discussed,
proposed, or decided and, at the request of
any nenber, a record of each nenber’s vote
on any matter decided by vote;

4. The substance of remarks made by any nenber
of the general public who addresses the
body if he requests that the mnutes
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reflect his remarks or, if he has prepared
witten remarks, a copy of his witten
remarks if he submits a copy for inclusion;
and

5. Any other information that any nenber of
the body requests to be included or
reflected in the mnutes.

See, NRS 241.035(1). The minutes of the neeting
are a public record. The mnutes or audio tape
recording of the neeting nust be available
wi thin 30 working days after adjournnment of the
nmeet i ng. The mnutes nust be retained for at
| east five years.

The agency nmay al so make an audi o recordi ng

of the public neeting. If the neeting is
recorded, the tape nust be retained for at |east
1 year after the neeting and, |ike the m nutes,

is a public record that nust be available for
i nspection by the public. See, NRS 241.035(4).
The agency nay inpose a reasonable fee to cover
the cost of providing copies of the mnutes to a
party requesting them

Conduct of the Hearing

The person conducting the hearing to
recei ve public comments on a proposed regul ati on
shoul d consider the foll ow ng guidelines:

1. ldentify yourself and the agency proposing
the rul e;

2. Expl ain the substance of the rule and the
subjects and issues involved. Make extra
copies of the proposed rule available for
| nspecti on;

3. Explain the procedure by which attendees
may inspect the record relating to the
rul emaki ng proceeding or obtain a copy of
the rule as finally adopted,
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4. Expl ain that the purpose of the hearing is
to receive coments on the proposed
regul ati on;

5. Inform attendees of any extensions granted
and t he deadl i ne for subm ssi on of
additional witten comments; and

6. Request that all persons desiring to speak
provide their nane and affiliation, if any,
on a witten sign-up sheet and again when
speaki ng.

» Consideration of Public Comments

The person or body with the authority to

Step 7 adopt it nust ‘‘consider fully’ all oral and
Consider the comments| Written comrents received. NRS 233B.061(1). In
received from the public/ SOMe cases, it may be possible to conduct the
and businesses affected] heari ng on the regul ati on cont enporaneously wth

by the proposed the public neeting of the board called to
regulation. consi der and take action on the rule. Since the
menbers of the board wll have been present for

the taking of public coments and may revi ew any
witten comments previously submtted, this
would appear to be an efficient neans of

conplying with this requirenent. Provi ded the
neeting of the board has been noticed in
accordance with the Open Meeting Law, the board
may act imrediately on any suggested changes to
the rule offered by a nenber of the public, the
I ndustry affected, or a nenber of the board
al though any substantive changes nade to the
regulation in this manner nust be submtted to
t he | egi sl ative counsel pur suant to
NRS 233B. 063(2).

A Dboard or commssion wth rul emaking
authority may del egate the process of soliciting
and obtaining public comment on the rule. | t
may be necessary in these cases for the person
to whom that process has been delegated to
report to the board on the public coments
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recei ved. Witten coments may sinply be
provided to the board to review at or before a
public neeting <called for the purpose of
di scussing the public conmment and considering
adoption of the rule. The board may be provided
with a copy of the mnutes or tape recording of
the hearing held to receive oral coments.
Alternatively, the board nay be provided with a
report, in oral or witten form of the
substance of the coments received at the
heari ng.

Boards or comm ssions considering the
public coments on proposed regulations should
retain in the mnutes a record of their
di scussion regarding the public coment and
their reasons for either amending the proposed
rule in response to the coments or adopting the
rule w thout change. Persons wth rul emaking
authority who are not subject to the Open
Meeting Law may consider the public comrent in
private.

» Final Adoption

Step 8:
Adopt the regulation and
file the original with the

Legislative Counsel. Upon

its filing with the
Secretary of State by the
Legislative Counsel, file a
conformed copy with the

State Librarian.

The final step in the rul emaki ng process is
the adoption of the regul ation. At this point
the regulation wll have been reviewed and
revi sed, I f necessary, by the legislative
counsel and perhaps changed as the result of
public comment. The original, final copy of the
regul ati on nmust now be filed wth the
| egi sl ative counsel t oget her W th t he
I nf or mati onal st at enent required by NRS
233B. 066, the form for filing admnistrative
regul ations, and the form Notice of Adoption of
Regul ation, a copy of which is attached as
Appendi x F.

Informational Statement

The informational statenent nust contain the
fol |l ow ng:

1. A description of how public coment was
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solicited, a summary of public response,
and an explanation of how other interested
persons nmay obtain a copy of the sumary;

A statenent indicating the nunber of
persons who attended each neeting or
wor kshop, testified at each hearing, and
submtted witten statenents regarding the
proposed regul ati on;

A description of how conment was solicited
from affected businesses, a sumary of
their response, and an explanation of how
other interested persons nay obtain a copy
of the summary;

If the regulation was adopted w thout
changi ng any part of t he proposed
regul ation, a summary of the reasons for
adopting the regulation wthout change.
The statenent should also explain the
reasons for nmaking any changes to the
regul ati on as proposed;

The estimated economc effect of the
regulation on the business that it is to
regul ate and on the public. These nust be
stated separately and in each case nust
i ncl ude:

(a) Bot h adverse and beneficial effects;
and

(b) Both inmediate and | ong-term effects;

The estimated cost to the agency for
enforcenent of the proposed regul ation;

A description of any regulations of other
state or governnment agencies that the
proposed regul ation overlaps or duplicates,
and a statenent explaining why the
duplication or overlapping is necessary.
If the regulation overlaps or duplicates a
f eder al regul ati on, the name of t he
regul ati ng federal agency;

If the regulation includes provisions that
are nor e stringent t han a f eder al
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A regulation usually
becomes effective upon
filing with the Secretary of
State.

regul ati on t hat regul ates t he same
activity, a sunmary of those provisions;
and

9. If the regulation establishes a new fee or
i ncreases an existing fee, a statenent
indicating the total annual anmount the
agency expects to collect and the manner in
whi ch the noney will be used.

NRS 233B. 066. A sanple informational statenent
is included in Appendi x G of this Mnual.

The informational statenent is essential.
If it is not included with the final regulation,
the Director will return the regulation to the
agency with a note that the statenent s
m ssing. Unless the statenent is supplied, the

Director will not submt the regulation to the
Commi ssion and the regulation will not becone
ef fective.

Effective Date

Assuming there is no question as to
conformty of the regélation to legislative
authority and intent, the Director of the
Legi sl ative Counsel Bureau wll file the final,
adopted regulation with the Secretary of State
wthin the tinme limtations described in NRS
233B. 067. If there is no question regarding
| egislative authority and intent, this wll
usually be within 35 days after it is filed with
the Commi ssion. A permanent regul ati on becones
effective upon its filing with the Secretary of
State unless a statute prescribes a specific
time when the regul ation becones effective or a

See the section on Legislative Suspension of Regul ati ons, page 20.
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| ater date is specified in the regulation. A
tenporary regul ati on becones effective when the
final version is filed wth the Secretary of
St at e. A copy of the final version of a
tenporary regul ation nust also be filed with the
| egi sl ati ve counsel .

| medi atel y after each per manent or
tenporary regulation is filed, the agency nmnust
deliver one copy of the final draft or revision
bearing the stanp of the Secretary of State
indicating that it has been filed, including
material adopted by reference which is not
already filed with the State Librarian, to the
State Librarian for use by the public. NRS
233B. 070(5) .

» Maintenance of Regulations

Availability

Each agency nust nmaintain a copy of its
regulations and nust furnish a copy of its
regul ations to any person who requests a copy.
The agency may charge a reasonable fee for the
copy based on the cost of reproduction if it
does not have noney appropriated or authorized
for that purpose.

If the agency publishes any regulations
included in the Nevada Administrative Code, it
must use the exact text of the regulation as it
appears in the NAC, including the Iead Iines and
nunbers of the sections. Any other nmateri al
that an agency includes in a publication wth
its regul ations nust be presented in a formthat
clearly distinguishes that material from the
regul ati ons.

Periodic Review
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NRS 233B.050(1)(d) requires every agency
subject to its terns to review its rules of
practice at |east once every three years and
file with the Secretary of State a statenent
setting forth the date on which the npbst recent
review of those rules was conpleted and
descri bing any revisions made as a result of the
revi ew.

Every agency nust also review all its
regul ations at |east once every ten years to
determ ne whether it should anend or repeal any
of the regulations. NRS 233B.050(1)(e). Wthin
30 days after conpletion of its review, the
agency mnust submit a report to the Director of
the Legislative Counsel Bureau for distribution
to the next regular session of the Legislature.
The report must include the date on which the
agency conpleted its review and describe any
regul ati ons that nust be anended or repeal ed as
a result of the review. The |egislative counsel
will include the date of the last review in the
Nevada Adm nistrative Code. NRS 233B. 065(2).

Register of Regulations

The | egi sl ative counsel mai nt ai ns a
regi ster of adm ni strative regul ati ons
containing the followng information regarding
each permanent regul ati on adopted by an agency:

1. The proposed and adopted text of the
regul ation and any revised version of the
regul ati on;

2 The Notice of Intent to Act upon a proposed
regul ati on required by NRS 233B. 0603;

3 The witten notice of adoption of the
regul ati on required by NRS 233B. 064,

4 The Informational Statenent required by NRS
233B. 066; and

5. The effective date of the regul ation.

T

b

1

2

e register is distributed to and maintained

"ﬁj

The Secretary of State;
The Attorney General;
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T4 NouRw

The Suprene Court law |ibrary;
The state library and archives;
Each county cl erk;

Each county library; and

The Legi sl ati ve Counsel Bureau.

he register is also published and avail able on
he Internet at http://ww.l eqg.state.nv. us.

Ap pe n d i X (see attachments)

A - Rul emaki ng Checkl i st

B - Notice of Intent to Adopt Regul ati ons (NAC
233B. 010)

C - Sanple Notice of Wrkshop

D - List of Public Libraries

E - Formfor Filing Adm nistrative Regul ati ons
F - Notice of Adoption of Regul ation

G - Sanple Informational Statenent
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Appendix A

Rulemaking Checklist

Note: This checklist is intended as a general guide and should not be relied on exclusively for
requirements governing the adoption of administrative regulations. If in doubt, consult your

attorney.

In Re:
Date:
Step1: Drafttherule

Purpose of rule:

Statutory Authority:

Discussed with board, commission, or other persons?

(Check compliance with Open Meeting Law.)

Comments:

Draft of proposed rule completed on:

Type of Rule: Permanent; Temporary; Emergency.
Step 2:  Submit proposed ruleto legidative counsel (Permanent regulations

only) (This step may be accomplished at the same time as the Notice of Intent to Adopt, Amend or Repeal
Regulation is given.)

Date submitted:

(If regulation will be submitted to legislative counsel between July 1 of an even-numbered year and July 1 of the
succeeding odd-numbered year, the regulation must be adopted as a temporary regulation and Step 2 should be
skipped until adopting the temporary regulation as a permanent regulation. See Step 8.)

Deadlinefor consideration by legisative counsel:
(30 days after submission - permanent regulationsonly.)
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Step 3:

Appendix A

Datereturned by legidative counsel:

Regulation asrevised by legidative counsel reviewed by

on

Any issue regarding changes to substance of rule by legidative counsel or
guestions regarding agency's statutory authority to adopt the rule by
L egidative Commission?

Comments:

Consider impact on small businesses and, if necessary,

consult with small businesses, consider ways to reduce
impact, and prepar e small business impact statement

Does proposed regulation impose a direct and significant economic
burden upon a small business (fewer than 150 full-time or part-time employees) Of
directly restrict the formation, operation, or expansion of a small
business? If NO, goto step 4, if YES:

Effortsto consult with small businesses:

Consideration of methods to reduce impact on small businesses:

Small Business Impact Statement prepared on and
includes:

A description of the manner in which comment was solicited from affected
small businesses, a summary of their response, and an explanation of the
manner in which other interested persons may obtain a copy of the summary.

The estimated economic effect of the proposed regulation on the small
businessesthat it isto regulate including, without limitation:

(a) Both adverse and beneficial effects; and

(b) Both direct and indirect effects.
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A description of the methods that the agency considered to reduce the impact
of the proposed regulation on small businesses and a statement regarding
whether the agency actually used any of those methods.

Theestimated cost to the agency for enfor cement of the proposed regulation.

If the proposed regulation provides a new fee or increases an existing fee, the
total annual amount the agency expects to collect and the manner in which the
money will be used.

If the proposed regulation includes provisions which duplicate or are more
stringent than federal, state, or local standards regulating the same activity, an
explanation of why such duplicative or more stringent provisions are
necessary.

Step 4: Draft, deliver, and post Notice of Workshop(s), conduct
Wor kShOD (S) (This step may be accomplished at the same time as the Notice of Intent to Adopt, Amend
or Repeal Regulation is given.)

Notice contains date, time, place of meeting and describes
general subjectsto be discussed.

Notice sent on to all persons on agency's
rulemaking mailing list.

Notice pOSted on (at least 15 days before the hearing) at
the following locations:

Step 5: Draft and post Notice of I ntent to Adopt, Amend or Repeal

Requlation: deposit copy of proposed regulation and notice

with StateLibrarian

Notice complieswith Attorney General'sform of notice (NAC 233B.010)

Deadlinefor receipt of written comments:

Deposited with State Librarian on:

Notice sent on to all persons on agency's rulemaking

mailing list.
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Step 6:
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Notice posted on (at least 30 days before the hearing) at the followi ng
locations:

Notice mailed to the following persons or organizations:
(The agency must mail a copy of the notice and text of the proposed regulation to the librarian of the main public
library in each county in which the agency does not maintain an office. NRS 233B.0607(1)(c))

Describe any other attemptsto provide notice:

Hearing date(s), time(s), and location(s):

Describe arrangements made for recording the hearing and/or taking
minutes:

Conduct the hearing

Name of person(s) conducting hearing:

Introduction and explanation of proposed rule, where it may inspected,
purpose of hearing, and procedure for taking oral comments. Make extra
copies of rule available for inspection.

Date of any extension for submission of written comments:
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Summary of comments from the public or affected businesses:
(The agency must indicate in its informational statement the number of persons who attended each hearing,
testified at each hearing, and submitted written comments regarding the proposed regulation. NRS 233B.066(2))

Hearing with board or commission to discuss public comment on
proposed rule conducted on (check compliance with Open

Describe comments of board or commission and any changes made to

(If any substantive changes are made to the rule as the result of public or other comment, the rule must be re-
submitted to the legislative counsel to review and revise the language as appropriate for incorporation in the
Nevada Administrative Code. If the regulation is submitted for this review between July 1 of an even-numbered
year and July 1 an odd-numbered year, it must be adopted as a temporary regulation. See Step 9.)

Step 7: Consider public comment
Meeting Law.)
ruleresulting from public comment:
Comments:

Step 8:  Adopt therule

Prepare Notice of Adoption of Regulation

Informational statement:
Description of how comment from public and affected
businesses was solicited.
A statement indicating the number of persons who attended
each meeting, testified at each meeting, and submitted
written statements regarding the proposed regulation.
Summary of response from public and affected businesses.

Explanation of how interested persons may obtain a copy of
summary.
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If regulation was adopted without change, summary of
reasons for adopting without change.

Estimated economic effect on public and businesses affected:
adverse and beneficial, immediate and long-term.

Cost of enforcing theregulation.

Explanation of any other regulations that this regulation
duplicates or overlaps and why the duplication or
overlapping is necessary. If the regulation overlaps or
duplicates a federal regulation, a statement of the name of
the federal agency.

If the regulation includes provisions that are more stringent
than a federal regulation that regulates the same activity, a
summary of such provisions.

If the regulation establishes a new fee or increases an
existing fee, a statement indicating the total amount the
agency expectsto collect and the manner in which the money
will be used.

If Legislative Commission objected to rule based on lack of conformity with
statutory authority and legislative intent:

Rulerevised and resubmitted on:

Decision not to reviserule made on:

Comments:

Regulation adopted on:

Statement, if any, to interested person explaining principal reasons for
and against adopting regulation and reason(s) for overruling the
consideration urged against its adoption. nrs 2338.064(2).

Copy of

regulation, Informational Statement, Form for Filing

Administrative Regulations, and Notice of Adoption of Regulation sent to

legislative counsel on:

Filed with Secretary of State on:
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Copy bearing Secretary of State's seal filed with State Librarian on:

Regulation effective on:

Regulation expires on: (by its own terms or because it is a temporary or
emer gency regulation)

Copy of adopted regulation sent to legislative counsel (temporary
regulation) on:

Regulation scheduled for review on:

Convert temporary regulation to per manent regulation

Temporary regulations expire on November 1st of the odd-numbered
year following the legislative session during which they were adopted.
Allow approximately 60 days or to the expiration date to submit the
temporary regulation as a permanent oneto the legisative counsel.

Submit temporary ruleto legidative counsel (Complete Step 2)

Adopt temporary rule asa permanent rule:

Provide notice of workshop(s), notice of intended action, and
hold a public hearing. (Complete steps 3, 4, and 5)

I nformational statement:

Description of how comment from public and
affected businesses was solicited.

A statement indicating the number of persons
who attended each meeting, testified at each
meeting, and submitted written statements
regarding the proposed regulation.

Summary of responses from public and
affected businesses.

Explanation of how interested persons may
obtain a copy of summary.
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Regulation adopted on:
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If regulation was adopted without change,
summary of reasons for adopting without
change.

Estimated economic effect on public and
businesses affected: adverse and beneficial,
immediate and long-term.

Cost of enforcing theregulation.

Explanation of any other regulations that this
regulation duplicates or overlaps and why the
duplication or overlapping is necessary. If the
regulation overlaps or duplicates a federal
regulation, a statement of the name of the
federal agency.

If the regulation includes provisions that are
more stringent than a federal regulation that
regulates the same activity, a summary of such
provisions.

If the regulation establishes a new fee or
increases an existing fee, a statement indicating
the total amount the agency expects to collect
and the manner in which the money will be
used.

(Prepare Notice of Adoption of Regulation)

Statement, if any, to interested person explaining principal reasons
for and against adopting regulation and reason(s) for overruling
the consideration urged against itsadoption. Nrs 2338.064(2).

Copy of regulation, Informational Statement, Form for Filing
Administrative Regulations, and Notice of Adoption of Regulation

sent to legislative counsel on:

Filed with Secretary of State on:

Copy bearing Secretary of State's seal filed with State Librarian
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Regulation effective on:

Regulation expires on: (by its own terms or because it is a
temporary or emergency regulation)

Copy of adopted regulation sent to legislative counsel (temporary and
emer gency regulation) on:

Regulation scheduled for review on:
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NOTICE OF INTENT TO ACT UPON A REGULATION

Notice of Hearing for the .....(Adoption) (Amendment)

(Repeal).... of Regulations of the

The ........ (Name of Agency)........ will hold a public hearing at .....(time)..... ..... m., on
......... (date)......... 20..., &t ............(Address of Hearing Room)............ The purpose of the hearing is
to receive comments from al interested persons regarding the ....(Adoption) (Amendment)
(Repedl).... of regulations that pertain to chapter ....(Number of Chapter) ........ of the Nevada
Administrative Code.

The following information is provided pursuant to the requirements of NRS 233B.0603:

(In this space, state:
1. The need for and the purpose of the proposed regulation or amendment.

2. Either the terms or the substance of the regulations to be adopted, amended, or repealed, or a description of
the subjects and issues involved.

3. The estimated economic effect of the regulation on the business that it is to regulate and on the public.
These must be stated separately and in each case must include:

(a) Both adverse and beneficial effects; and

(b) Both immediate and long-term effects.

4. The estimated cost to the agency for enforcement of the proposed regulation.

5. A description of and citation to any regulations of other state or local governmental agencies that the
proposed regulation overlaps or duplicates, and a statement explaining why the duplication or overlapping is
necessary. If the proposed regulation overlaps or duplicates a federal regulation, the notice must include the
name of the regulating federal agency.

6. If the regulation is required pursuant to federal law, a citation and description of the federal law.

7. If the regulation includes provisions which are more stringent than a federal regulation that regulates the
same activity, a summary of such provisions.

8. Whether the proposed regulation establishes a new fee or increases an existing fee.)

Persons wishing to comment upon the proposed action of ........ (Name of Agency)........ may
appear at the scheduled public hearing or may address their comments, data, views, or arguments in
written form to ............ (Name and Address of Agency)............ Written submissions must be
received by the ........ (Name of Agency)........ on or before............. (Date)............ If no person who is
directly affected by the proposed action appears to request time to make an ora presentation, the
........ (Name of Agency)........may proceed immediately to act upon any written submissions.
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A copy of this notice and the regulation to be ...(Adopted) (Amended) (Repealed)... will be
on file at the State Library, 100 Stewart Street, Carson City, Nevada, for inspection by members of
the public during business hours. Additional copies of the notice and the regulation to be
...(Adopted) (Amended) (Repealed)... will be available at ............ (Name and Address of each Office
of the Agency)............ and in all counties in which an office of the agency is not maintained, at the
main public library, for inspection and copying by members of the public during business hours.
This notice and the text of the proposed regulation are also available in the State of Nevada Register
of Administrative Regulations, which is prepared and published monthly by the Legidative Counsel
Bureau pursuant to NRS 233B.0653 and on the Internet at http://www.leg.state.nv.us. Copies of
this notice and the proposed regulation will also be mailed to members of the public upon request.
A reasonable fee may be charged for copies if it is deemed necessary. This does not apply to a
public body subject to the Open Meeting Law.

Upon adoption of any regulation, the agency, if requested to do so by an interested person,
either before adoption or within 30 days thereafter, will issue a concise statement of the principal
reasons for and against its adoption or incorporate therein its reason for overruling the consideration
urged against its adoption.

This notice of hearing has been posted at the following locations:

(Include in this space the locations at which the notice was posted pursuant to the provisions of chapters 233B and 241
of Nevada Revised Statutes.)



Appendix C

Notice of Workshop to Solicit Comments on Proposed Regulation

The ... (Name, Address, and Telephone Number of Agency)...... is proposing the
....(Adoption) (Amendment) (Repeal).... of regulations pertaining to chapter ...... (chapter
number)...... of Nevada Administrative Code. A workshop has been set for ....(time).... ....... m., on
....(date).... 20..., @ ...... (Address of Meeting Room)....... The purpose of the workshop is to solicit
comments from interested persons on the following general topics that may be addressed in the
proposed regulations:

(Describe here the general topics to be discussed.)

A copy of al materias relating to the proposal may be obtained at the workshop or by
contacting the ...... (Name, Address, and Telephone Number of Agency)...... A reasonable fee for
copying may be charged.

This Notice of Workshop to Solicit Comments on Proposed Regulation has been sent to all
persons on the agency’s mailing list for administrative regulations and posted at the following
locations:

(Include in this space the locations at which the notice was posted)

Date:
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NEVADA COUNTY PUBLIC LIBRARIES

Carson City Library
900 North Roop Street
Carson City, Nevada 89701

Churchill County Library
553 South Maine Street
Fallon, Nevada 89406

Las Vegas Library
833 Las Vegas Boulevard North
Las Vegas, Nevada 89101

Douglas County Library
Post Office Box 337
1625 Library Lane
Minden, Nevada 89423

Elko County Library
720 Court Street
Elko, Nevada 89801

Goldfield Public Library
Post Office Box 430
(Fourth & Crook Street)
Goldfield, Nevada 89013

Eureka Branch Library
Post Office Box 293
10190 Monroe Street
Eureka, Nevada 89316

Humboldt County Library
85 East 5" Street
Winnemucca, Nevada 89445

Lincoln County Library
Post Office Box 330
93 Main Street

Pioche, Nevada 89043

Lyon County Library
20 Nevin Way
Y erington, Nevada 89447

Mineral County Library
Post Office Box 1390
(First & A Street)
Hawthorne, Nevada 89415

Tonopah Public Library
Post Office Box 449
171 Central Street
Tonopah, Nevada 89049

Pershing County Library
Post Office Box 781
1125 Central Avenue
Lovelock, Nevada 89419

Storey County Library

Post Office Box 14

95 South R Street

Virginia City, Nevada 89440

Washoe County Library
Post Office Box 2151
301 South Center

Reno, Nevada 89505

White Pine County Library
950 Campton Street
Ely, Nevada 89301

Battle Mountain Branch Library

Post Office Box 141
Battle Mountain, Nevada 89820
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SECRETARY OF STATE
FILING DATA

Classification: O PROPOSED [ ADOPTED BY AGENCY

Brief description of action

Administrative Regulations

Agency

Form For Filing

Appendix E

FOR EMERGENCY
REGULATIONS ONLY

Effective date

Expiration date

Governor’ssignature

0 EMERGENCY

Authority citation other than 233B

Notice date

Hearing date

Date of Adoption by Agency
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Appendix F

NOTICE OF ADOPTION OF REGULATION

The....... (Name of Agency)...... adopted regulations assigned LCB File No. ....... that pertain
to chapter ......(chapter number)..... of the Nevada Administrative Code on ......(Date)...... A copy of
the regulations as adopted is attached hereto.
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LEGISLATIVE REVIEW OF ADOPTED REGULATIONSASREQUIRED BY
ADMINISTRATIVE PROCEDURESACT, NRS 233B.066
PETITION 96003
LCB FILE R-127-95

The following statement is submitted for adopted amendments to Nevada Administrative Code

(NAC) 445A.

1.

A description of how public comment was solicited, a summary of public response, and an
explanation how other interested persons may obtain a copy of the summary.

Petition 96003 (R-127-95) was noticed three (3) times. October 6, October 12, and October 24,
1995 in the Las Vegas Review Journal, the Reno Gazette-Journal newspapers, the Humboldt
Sun, and the Elko Daily Free Press as a permanent regulation. Public response focused on the
temperature portion of the regulation. The comments dealt with methods of taking water and
ambient air temperature, the possible effect of wide swings of temperature upon fish and
aquatic species, and the impact of mixing zone provisions of temperature. The comments also
focused on the applicability of temperature standards in no flow conditions and the application
of temperature standards to ephemeral streams. A copy of the written comments may be
obtained by calling the Nevada State Environmental Commission at (702) 687-4670 or by
writing to the Commission at 333 West Nye Lane, Room 128, Carson City, Nevada 89710.

The number personswho:

@ Attended each hearing: 36

(b)  Tedtified at each hearing: 7

(c) Submitted to the agency written comments. Comments were submitted by the U.S.
Fish and Wildlife Service, U.S. Environmental Protection Agency, Nevada Mining
Association, Commissioner Fred Gifford, Barrick Goldstrike Mine, Independence
Mining Company, and the Sierra Club.

A description of how comment was solicited from affected businesses, a summary of their
response, and an explanation how other interested persons may obtain a copy of the
summary.

Comments were solicited from affected businesses by the notices in the newspapers, as outlined
in #1, and by direct mail to interested persons subscribing to the Commission’s mailing list.
Comments from interested businesses included the Nevada Mining Association, Barrick
Goldstrike Mine, and Independence Mining Co. The comments focused on opposition to the
beneficial use standard for the chemical pollutant sulfate and the applicability of absolute
values in water temperature to conditions of no flow in the Humboldt River. Other concerns
regarding water temperature focused on limits to the Imlay Segment and the protection of the
walleye fish. A copy of the written comments may be obtained by calling the Nevada State
Environmental Commission at (702) 687-4670 or by writing to the Commission at 333 West
Nye Lane, Room 128, Carson City, Nevada 89710.
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If the regulation was adopted without changing any part of the proposed regulation, a
summary of thereasonsfor adopting the regulation without change.

The permanent regulation was adopted at the State Environmental Commission hearing on
November 7, 1995 with changes to proposed amendments to temperature being deferred by
the Commission. The petition was adopted without changes to the temperature standards for
various reaches of the Humboldt River.

The estimated economic effect of the adopted regulation on the businesses that it is to
regulate and on the public. These must be stated separately, and each case must include:
@ Both adver se and beneficial effects; and

(b) Both immediate and long-ter m effects.

a The proposed revisions are expected to have an immediate or long-term beneficia
economic effect upon the regulated community.
b. There is no estimated economic effect on the public, either adverse or beneficial, nor

immediate or long-term.
The estimated cost to the agency for enforcement of the adopted regulation.
There is no additional cost to the agency for enforcement of this regulation.

A description of any regulations of other state or government agencies that the proposed
regulation overlaps or duplicates, and a statement explaining why the duplication or
overlapping isnecessary. If theregulation overlapsor duplicates afederal regulation, the
name of theregulating federal agency.

There are no other state or government agency regulations that the proposed amendments
duplicate.

If the regulation includes provisionsthat are more stringent than a federal regulation that
regulatesthe same activity, a summary of such provisions.

Code of Federal Regulations in sections 40 C.F.R. 131.10, 40 C.F.R. 131.11, and 40 C.F.R.
131.12 require the State to designate beneficial uses, to adopt criteriato protect the uses, and to
adopt an antidegradation policy. There are no federally promulgated water quality standards
for Nevada with the exception of toxic materials contained in 40 C.F.R. 131.36(d)(11), whichis
not a duplication of proposed action. Therefore, the proposed regulations are in compliance
with federal regulations and are not more stringent than federal requirements and regulations.

If the regulation provides a new fee or increases an existing fee, the total annual amount
the agency expectsto collect and the manner in which the money will be used.

This regulation does not provide or involve a new fee, and hence since no fee isinvolved, there
isnot atotal amount expected to be collected or used.
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Rulemaking Checklist

Note: This checklist is intended as a general guide and should not be relied on exclusively for
requirements governing the adoption of administrative regulations. If in doubt, consult your

attorney.

In Re:
Date:
Step1: Drafttherule

Purpose of rule:

Statutory Authority:

Discussed with board, commission, or other persons?

(Check compliance with Open Meeting Law.)

Comments:

Draft of proposed rule completed on:

Type of Rule: Permanent; Temporary; Emergency.
Step 2:  Submit proposed ruleto legidative counsel (Permanent regulations

only) (This step may be accomplished at the same time as the Notice of Intent to Adopt, Amend or Repeal
Regulation is given.)

Date submitted:

(If regulation will be submitted to legislative counsel between July 1 of an even-numbered year and July 1 of the
succeeding odd-numbered year, the regulation must be adopted as a temporary regulation and Step 2 should be
skipped until adopting the temporary regulation as a permanent regulation. See Step 8.)

Deadlinefor consideration by legisative counsel:
(30 days after submission - permanent regulationsonly.)
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Datereturned by legidative counsel:

Regulation asrevised by legidative counsel reviewed by

on

Any issue regarding changes to substance of rule by legidative counsel or
guestions regarding agency's statutory authority to adopt the rule by
L egidative Commission?

Comments:

Consider impact on small businesses and, if necessary,

consult with small businesses, consider ways to reduce
impact, and prepar e small business impact statement

Does proposed regulation impose a direct and significant economic
burden upon a small business (fewer than 150 full-time or part-time employees) Of
directly restrict the formation, operation, or expansion of a small
business? If NO, goto step 4, if YES:

Effortsto consult with small businesses:

Consideration of methods to reduce impact on small businesses:

Small Business Impact Statement prepared on and
includes:

A description of the manner in which comment was solicited from affected
small businesses, a summary of their response, and an explanation of the
manner in which other interested persons may obtain a copy of the summary.

The estimated economic effect of the proposed regulation on the small
businessesthat it isto regulate including, without limitation:

(a) Both adverse and beneficial effects; and

(b) Both direct and indirect effects.
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A description of the methods that the agency considered to reduce the impact
of the proposed regulation on small businesses and a statement regarding
whether the agency actually used any of those methods.

Theestimated cost to the agency for enfor cement of the proposed regulation.

If the proposed regulation provides a new fee or increases an existing fee, the
total annual amount the agency expects to collect and the manner in which the
money will be used.

If the proposed regulation includes provisions which duplicate or are more
stringent than federal, state, or local standards regulating the same activity, an
explanation of why such duplicative or more stringent provisions are
necessary.

Step 4: Draft, deliver, and post Notice of Workshop(s), conduct
Wor kShOD (S) (This step may be accomplished at the same time as the Notice of Intent to Adopt, Amend
or Repeal Regulation is given.)

Notice contains date, time, place of meeting and describes
general subjectsto be discussed.

Notice sent on to all persons on agency's
rulemaking mailing list.

Notice pOSted on (at least 15 days before the hearing) at
the following locations:

Step 5: Draft and post Notice of I ntent to Adopt, Amend or Repeal

Requlation: deposit copy of proposed regulation and notice

with StateLibrarian

Notice complieswith Attorney General'sform of notice (NAC 233B.010)

Deadlinefor receipt of written comments:

Deposited with State Librarian on:

Notice sent on to all persons on agency's rulemaking

mailing list.
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Appendix A

Notice posted on (at least 30 days before the hearing) at the followi ng
locations:

Notice mailed to the following persons or organizations:
(The agency must mail a copy of the notice and text of the proposed regulation to the librarian of the main public
library in each county in which the agency does not maintain an office. NRS 233B.0607(1)(c))

Describe any other attemptsto provide notice:

Hearing date(s), time(s), and location(s):

Describe arrangements made for recording the hearing and/or taking
minutes:

Conduct the hearing

Name of person(s) conducting hearing:

Introduction and explanation of proposed rule, where it may inspected,
purpose of hearing, and procedure for taking oral comments. Make extra
copies of rule available for inspection.

Date of any extension for submission of written comments:
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Summary of comments from the public or affected businesses:
(The agency must indicate in its informational statement the number of persons who attended each hearing,
testified at each hearing, and submitted written comments regarding the proposed regulation. NRS 233B.066(2))

Hearing with board or commission to discuss public comment on
proposed rule conducted on (check compliance with Open

Describe comments of board or commission and any changes made to

(If any substantive changes are made to the rule as the result of public or other comment, the rule must be re-
submitted to the legislative counsel to review and revise the language as appropriate for incorporation in the
Nevada Administrative Code. If the regulation is submitted for this review between July 1 of an even-numbered
year and July 1 an odd-numbered year, it must be adopted as a temporary regulation. See Step 9.)

Step 7: Consider public comment
Meeting Law.)
ruleresulting from public comment:
Comments:

Step 8:  Adopt therule

Prepare Notice of Adoption of Regulation

Informational statement:
Description of how comment from public and affected
businesses was solicited.
A statement indicating the number of persons who attended
each meeting, testified at each meeting, and submitted
written statements regarding the proposed regulation.
Summary of response from public and affected businesses.

Explanation of how interested persons may obtain a copy of
summary.
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If regulation was adopted without change, summary of
reasons for adopting without change.

Estimated economic effect on public and businesses affected:
adverse and beneficial, immediate and long-term.

Cost of enforcing theregulation.

Explanation of any other regulations that this regulation
duplicates or overlaps and why the duplication or
overlapping is necessary. If the regulation overlaps or
duplicates a federal regulation, a statement of the name of
the federal agency.

If the regulation includes provisions that are more stringent
than a federal regulation that regulates the same activity, a
summary of such provisions.

If the regulation establishes a new fee or increases an
existing fee, a statement indicating the total amount the
agency expectsto collect and the manner in which the money
will be used.

If Legislative Commission objected to rule based on lack of conformity with
statutory authority and legislative intent:

Rulerevised and resubmitted on:

Decision not to reviserule made on:

Comments:

Regulation adopted on:

Statement, if any, to interested person explaining principal reasons for
and against adopting regulation and reason(s) for overruling the
consideration urged against its adoption. nrs 2338.064(2).

Copy of

regulation, Informational Statement, Form for Filing

Administrative Regulations, and Notice of Adoption of Regulation sent to

legislative counsel on:

Filed with Secretary of State on:
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Copy bearing Secretary of State's seal filed with State Librarian on:

Regulation effective on:

Regulation expires on: (by its own terms or because it is a temporary or
emer gency regulation)

Copy of adopted regulation sent to legislative counsel (temporary
regulation) on:

Regulation scheduled for review on:

Convert temporary regulation to per manent regulation

Temporary regulations expire on November 1st of the odd-numbered
year following the legislative session during which they were adopted.
Allow approximately 60 days or to the expiration date to submit the
temporary regulation as a permanent oneto the legisative counsel.

Submit temporary ruleto legidative counsel (Complete Step 2)

Adopt temporary rule asa permanent rule:

Provide notice of workshop(s), notice of intended action, and
hold a public hearing. (Complete steps 3, 4, and 5)

I nformational statement:

Description of how comment from public and
affected businesses was solicited.

A statement indicating the number of persons
who attended each meeting, testified at each
meeting, and submitted written statements
regarding the proposed regulation.

Summary of responses from public and
affected businesses.

Explanation of how interested persons may
obtain a copy of summary.
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Regulation adopted on:

Appendix A

If regulation was adopted without change,
summary of reasons for adopting without
change.

Estimated economic effect on public and
businesses affected: adverse and beneficial,
immediate and long-term.

Cost of enforcing theregulation.

Explanation of any other regulations that this
regulation duplicates or overlaps and why the
duplication or overlapping is necessary. If the
regulation overlaps or duplicates a federal
regulation, a statement of the name of the
federal agency.

If the regulation includes provisions that are
more stringent than a federal regulation that
regulates the same activity, a summary of such
provisions.

If the regulation establishes a new fee or
increases an existing fee, a statement indicating
the total amount the agency expects to collect
and the manner in which the money will be
used.

(Prepare Notice of Adoption of Regulation)

Statement, if any, to interested person explaining principal reasons
for and against adopting regulation and reason(s) for overruling
the consideration urged against itsadoption. Nrs 2338.064(2).

Copy of regulation, Informational Statement, Form for Filing
Administrative Regulations, and Notice of Adoption of Regulation

sent to legislative counsel on:

Filed with Secretary of State on:

Copy bearing Secretary of State's seal filed with State Librarian
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Regulation effective on:

Regulation expires on: (by its own terms or because it is a
temporary or emergency regulation)

Copy of adopted regulation sent to legislative counsel (temporary and
emer gency regulation) on:

Regulation scheduled for review on:
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Appendix B

NOTICE OF INTENT TO ACT UPON A REGULATION

Notice of Hearing for the .....(Adoption) (Amendment)

(Repeal).... of Regulations of the

The ........ (Name of Agency)........ will hold a public hearing at .....(time)..... ..... m., on
......... (date)......... 20..., &t ............(Address of Hearing Room)............ The purpose of the hearing is
to receive comments from al interested persons regarding the ....(Adoption) (Amendment)
(Repedl).... of regulations that pertain to chapter ....(Number of Chapter) ........ of the Nevada
Administrative Code.

The following information is provided pursuant to the requirements of NRS 233B.0603:

(In this space, state:
1. The need for and the purpose of the proposed regulation or amendment.

2. Either the terms or the substance of the regulations to be adopted, amended, or repealed, or a description of
the subjects and issues involved.

3. The estimated economic effect of the regulation on the business that it is to regulate and on the public.
These must be stated separately and in each case must include:

(a) Both adverse and beneficial effects; and

(b) Both immediate and long-term effects.

4. The estimated cost to the agency for enforcement of the proposed regulation.

5. A description of and citation to any regulations of other state or local governmental agencies that the
proposed regulation overlaps or duplicates, and a statement explaining why the duplication or overlapping is
necessary. If the proposed regulation overlaps or duplicates a federal regulation, the notice must include the
name of the regulating federal agency.

6. If the regulation is required pursuant to federal law, a citation and description of the federal law.

7. If the regulation includes provisions which are more stringent than a federal regulation that regulates the
same activity, a summary of such provisions.

8. Whether the proposed regulation establishes a new fee or increases an existing fee.)

Persons wishing to comment upon the proposed action of ........ (Name of Agency)........ may
appear at the scheduled public hearing or may address their comments, data, views, or arguments in
written form to ............ (Name and Address of Agency)............ Written submissions must be
received by the ........ (Name of Agency)........ on or before............. (Date)............ If no person who is
directly affected by the proposed action appears to request time to make an ora presentation, the
........ (Name of Agency)........may proceed immediately to act upon any written submissions.
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A copy of this notice and the regulation to be ...(Adopted) (Amended) (Repealed)... will be
on file at the State Library, 100 Stewart Street, Carson City, Nevada, for inspection by members of
the public during business hours. Additional copies of the notice and the regulation to be
...(Adopted) (Amended) (Repealed)... will be available at ............ (Name and Address of each Office
of the Agency)............ and in all counties in which an office of the agency is not maintained, at the
main public library, for inspection and copying by members of the public during business hours.
This notice and the text of the proposed regulation are also available in the State of Nevada Register
of Administrative Regulations, which is prepared and published monthly by the Legidative Counsel
Bureau pursuant to NRS 233B.0653 and on the Internet at http://www.leg.state.nv.us. Copies of
this notice and the proposed regulation will also be mailed to members of the public upon request.
A reasonable fee may be charged for copies if it is deemed necessary. This does not apply to a
public body subject to the Open Meeting Law.

Upon adoption of any regulation, the agency, if requested to do so by an interested person,
either before adoption or within 30 days thereafter, will issue a concise statement of the principal
reasons for and against its adoption or incorporate therein its reason for overruling the consideration
urged against its adoption.

This notice of hearing has been posted at the following locations:

(Include in this space the locations at which the notice was posted pursuant to the provisions of chapters 233B and 241
of Nevada Revised Statutes.)



Appendix C

Notice of Workshop to Solicit Comments on Proposed Regulation

The ... (Name, Address, and Telephone Number of Agency)...... is proposing the
....(Adoption) (Amendment) (Repeal).... of regulations pertaining to chapter ...... (chapter
number)...... of Nevada Administrative Code. A workshop has been set for ....(time).... ....... m., on
....(date).... 20..., @ ...... (Address of Meeting Room)....... The purpose of the workshop is to solicit
comments from interested persons on the following general topics that may be addressed in the
proposed regulations:

(Describe here the general topics to be discussed.)

A copy of al materias relating to the proposal may be obtained at the workshop or by
contacting the ...... (Name, Address, and Telephone Number of Agency)...... A reasonable fee for
copying may be charged.

This Notice of Workshop to Solicit Comments on Proposed Regulation has been sent to all
persons on the agency’s mailing list for administrative regulations and posted at the following
locations:

(Include in this space the locations at which the notice was posted)

Date:
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NEVADA COUNTY PUBLIC LIBRARIES

Carson City Library
900 North Roop Street
Carson City, Nevada 89701

Churchill County Library
553 South Maine Street
Fallon, Nevada 89406

Las Vegas Library
833 Las Vegas Boulevard North
Las Vegas, Nevada 89101

Douglas County Library
Post Office Box 337
1625 Library Lane
Minden, Nevada 89423

Elko County Library
720 Court Street
Elko, Nevada 89801

Goldfield Public Library
Post Office Box 430
(Fourth & Crook Street)
Goldfield, Nevada 89013

Eureka Branch Library
Post Office Box 293
10190 Monroe Street
Eureka, Nevada 89316

Humboldt County Library
85 East 5" Street
Winnemucca, Nevada 89445

Lincoln County Library
Post Office Box 330
93 Main Street

Pioche, Nevada 89043

Lyon County Library
20 Nevin Way
Y erington, Nevada 89447

Mineral County Library
Post Office Box 1390
(First & A Street)
Hawthorne, Nevada 89415

Tonopah Public Library
Post Office Box 449
171 Central Street
Tonopah, Nevada 89049

Pershing County Library
Post Office Box 781
1125 Central Avenue
Lovelock, Nevada 89419

Storey County Library

Post Office Box 14

95 South R Street

Virginia City, Nevada 89440

Washoe County Library
Post Office Box 2151
301 South Center

Reno, Nevada 89505

White Pine County Library
950 Campton Street
Ely, Nevada 89301

Battle Mountain Branch Library

Post Office Box 141
Battle Mountain, Nevada 89820
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SECRETARY OF STATE
FILING DATA

Classification: O PROPOSED [ ADOPTED BY AGENCY

Brief description of action

Administrative Regulations

Agency

Form For Filing

Appendix E

FOR EMERGENCY
REGULATIONS ONLY

Effective date

Expiration date

Governor’ssignature

0 EMERGENCY

Authority citation other than 233B

Notice date

Hearing date

Date of Adoption by Agency
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NOTICE OF ADOPTION OF REGULATION

The....... (Name of Agency)...... adopted regulations assigned LCB File No. ....... that pertain
to chapter ......(chapter number)..... of the Nevada Administrative Code on ......(Date)...... A copy of
the regulations as adopted is attached hereto.
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LEGISLATIVE REVIEW OF ADOPTED REGULATIONSASREQUIRED BY
ADMINISTRATIVE PROCEDURESACT, NRS 233B.066
PETITION 96003
LCB FILE R-127-95

The following statement is submitted for adopted amendments to Nevada Administrative Code

(NAC) 445A.

1.

A description of how public comment was solicited, a summary of public response, and an
explanation how other interested persons may obtain a copy of the summary.

Petition 96003 (R-127-95) was noticed three (3) times. October 6, October 12, and October 24,
1995 in the Las Vegas Review Journal, the Reno Gazette-Journal newspapers, the Humboldt
Sun, and the Elko Daily Free Press as a permanent regulation. Public response focused on the
temperature portion of the regulation. The comments dealt with methods of taking water and
ambient air temperature, the possible effect of wide swings of temperature upon fish and
aquatic species, and the impact of mixing zone provisions of temperature. The comments also
focused on the applicability of temperature standards in no flow conditions and the application
of temperature standards to ephemeral streams. A copy of the written comments may be
obtained by calling the Nevada State Environmental Commission at (702) 687-4670 or by
writing to the Commission at 333 West Nye Lane, Room 128, Carson City, Nevada 89710.

The number personswho:

@ Attended each hearing: 36

(b)  Tedtified at each hearing: 7

(c) Submitted to the agency written comments. Comments were submitted by the U.S.
Fish and Wildlife Service, U.S. Environmental Protection Agency, Nevada Mining
Association, Commissioner Fred Gifford, Barrick Goldstrike Mine, Independence
Mining Company, and the Sierra Club.

A description of how comment was solicited from affected businesses, a summary of their
response, and an explanation how other interested persons may obtain a copy of the
summary.

Comments were solicited from affected businesses by the notices in the newspapers, as outlined
in #1, and by direct mail to interested persons subscribing to the Commission’s mailing list.
Comments from interested businesses included the Nevada Mining Association, Barrick
Goldstrike Mine, and Independence Mining Co. The comments focused on opposition to the
beneficial use standard for the chemical pollutant sulfate and the applicability of absolute
values in water temperature to conditions of no flow in the Humboldt River. Other concerns
regarding water temperature focused on limits to the Imlay Segment and the protection of the
walleye fish. A copy of the written comments may be obtained by calling the Nevada State
Environmental Commission at (702) 687-4670 or by writing to the Commission at 333 West
Nye Lane, Room 128, Carson City, Nevada 89710.
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If the regulation was adopted without changing any part of the proposed regulation, a
summary of thereasonsfor adopting the regulation without change.

The permanent regulation was adopted at the State Environmental Commission hearing on
November 7, 1995 with changes to proposed amendments to temperature being deferred by
the Commission. The petition was adopted without changes to the temperature standards for
various reaches of the Humboldt River.

The estimated economic effect of the adopted regulation on the businesses that it is to
regulate and on the public. These must be stated separately, and each case must include:
@ Both adver se and beneficial effects; and

(b) Both immediate and long-ter m effects.

a The proposed revisions are expected to have an immediate or long-term beneficia
economic effect upon the regulated community.
b. There is no estimated economic effect on the public, either adverse or beneficial, nor

immediate or long-term.
The estimated cost to the agency for enforcement of the adopted regulation.
There is no additional cost to the agency for enforcement of this regulation.

A description of any regulations of other state or government agencies that the proposed
regulation overlaps or duplicates, and a statement explaining why the duplication or
overlapping isnecessary. If theregulation overlapsor duplicates afederal regulation, the
name of theregulating federal agency.

There are no other state or government agency regulations that the proposed amendments
duplicate.

If the regulation includes provisionsthat are more stringent than a federal regulation that
regulatesthe same activity, a summary of such provisions.

Code of Federal Regulations in sections 40 C.F.R. 131.10, 40 C.F.R. 131.11, and 40 C.F.R.
131.12 require the State to designate beneficial uses, to adopt criteriato protect the uses, and to
adopt an antidegradation policy. There are no federally promulgated water quality standards
for Nevada with the exception of toxic materials contained in 40 C.F.R. 131.36(d)(11), whichis
not a duplication of proposed action. Therefore, the proposed regulations are in compliance
with federal regulations and are not more stringent than federal requirements and regulations.

If the regulation provides a new fee or increases an existing fee, the total annual amount
the agency expectsto collect and the manner in which the money will be used.

This regulation does not provide or involve a new fee, and hence since no fee isinvolved, there
isnot atotal amount expected to be collected or used.
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